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| UNITED STATES DISTRICT COURT 
| SOUTHERN DISTRICT OF NEW YORK 


| STEPHEN J. SMITH, JOHN 


|} and JOHN J. DOBRANSKI , 


Defendants. 


DEFENDANT JOHN J. DWYER'S 
REQUESTS TO CHARGE 


The defendant, JOHN J. DWYER, respectfully requests 


Court to include the following in its charge to the jury: 


Defendant John J. Owyer's Re 


Guest to Charge 


REQUEST NO 
Crimin 


such conduct menta] 


he lacks substantial] appre 


wrongfulness of 
requirements of 


The not inelude an 


abnormality manifest 


~ 


Or otherwise 


antisocial 


OPENING STATEMENT OF MILTON DIAMOND 
(Dated December 16, 1975) 


Honor and 
counsel, S je] the jury: In his opening 
the | d States Attorney failed to mention one 
important aspec law in our American form of juris 
prudence, h is bef 1 defe can be proved guilty 
of a crime, : prosecu mus i : m intent beyond 
a reasonable doubt, th he : in this 
case, my client, John wer, jly an unlawful 
act. 
detense in this ladiés and 
hn Dwyer, aman 383 years of age, lacked 
criminal intent, lacked criminal motivation, lacked any 
desire whatsoever to violate the law, the reason being that 
John Dwyer had a mental defect at the time of these acts 
that did not enable him to form that criminal intent. 

s district, this feaer2zi district 
of New York, code, Section 4.01, and the substance of that 
code dealing with insanity or criminal responsibility, in 
effect, says th f ‘'-. Dwyer had some ne f mental 
Gefect, and that as a result of that mental defect he lacked 
substantial capacity to appreciate that his conduct was 
wrong, or, in the alternative, because of that mental defect 


John Dwyer was unable make his conduct conform to the 


Opening Statement of Milton Diamond 


mmcg 2 
require 
intent, and, therefore, 
charged against hin 
:> Gaank,. 
little more clear in 
1S your book (indicating), and kr j S your book 
knowingly take this book with the ide appropriating 
I have ! > known Criminal intent 
my intent to take something that belongs to 
not belong to me. he other hand, this 


TY 


your took and | ive another book and I think that is my 
book and I take n I m not guilty ot any offense, 
necause I did not intend to steal you: property, I thought 
lt was mine, > WaS a mistake. 

this situation that we are talking about, 
at. ties : your book, but there are forces within 
me, Coming out o ny life from the time was born, and as 
a result of all the things in the environment that have 
affected my life, affected it so that as a result I am some- 
how compelled to take your book because of some defect in my 
reasoning, then the law says that I am not guilty of any 


crime, because I did not knowingly, consciously do it, 


willingly do it: Forces within me compelled me to do it. 
/ 


And that is the situation with John bwyer. 


Opening Statement of Milton Diamond 


to deal with 
of John Dbwyer's (@. The law does not expect 
you to do that. The law expects us a situation where 
we have raised cl defense D sal w John lwyer as a 


whole man, and you are ¢t of John Dwyer as 1 whole 


man from his mother, who sits back here, from his father, who is 


Sitting back here, from his brother, a Mé 2 captain, from 
his cousin, who was also a veteran, and you are going te 
learn that John Dwyer since the time he 5 years old 


began collecting paraphernalia of World War II, because his 


father at that time had gone to war, the second world war, 


and somehow over the years because of the kind of person that 


John Dwyer was, very peaceful, very passive, because of the 
problems that you will learn from the psychiatric testimony 

from the testimony of his parents, somehow 
John Dwyer's 2 be taking a mono-manical course, a 
fixation on one thing and one thing alone - t.ie collection 
of World War II paraphernalia, helmets, uniforms, books on 
the second world war, guns and scabbards, knives, daggers, 
badges, everything imaginable about the second world war. 
This was his whole life. And at 38 years of age he has not 
married, he still lives with his parents. His whole life 
has been nothing but an obsession for this, even his 


occupation. Everything would sustain to help him with this 


Opening Statement of Milton Olamond 

mmeq 4 
obsession, would learn and understand more about the 
machinery of 

that the prosecution will want you to 
believe that John Dwyer is some kind of a merchant, John 
Dwyer merchant in guns or death. But John Dwyer is not that 
Kind of a man. John Dwyer, you will learn from the testimony, 
1S a very passive man who took every bit of money he ever 
earned and invested more and more in this gun collection, until 
the collection filled rooms in h home, in his basement. 

So what did the government do on this particular 
day? What did their Judas Iscariot, Steven Smith, what did they 
trap? Did they trap a criminal? They did not trap a criminal, 
ladies and gentlemen, and we will show you that; they trapped, 
a poor, sick boy because of his obsession in these matters. | 
And we know that when you hear all the evidence in this 
case, not about this particular day, but about the whole man 
that John bwyer is, about everything he is, about the 


military history in his family and about how he could not 


keep up with that family history, he sublimated his inability | 


to do that through this collection, so that in truth he 
labored under such a defect, a mental defect, such a 

defect of reasoning, that he found it totally impossible in 
his life to conform to the requirements of law. 


Thank you. 


EXCERPTS OF TRANSCRIPT OF TESTIMONY DATED 
DECEMBER 16, 1975 


li, called as witne 
on benalf of the Government, being first y Sworn, 
testified > follows: 
Tne acoustic 
courtroom are terribic, ve s pf : your voice 
everybody can hear you. 
WLKECT EXAMINATION 


SVINL 


Swath, where do you Live? 


Oakwood Vrive, Peckskill, New York, 


John Dwyer? 


ver 


man with 


John Dwyer 


ncecrrication 


ns with him along 


Biber bbaeys 


both Knew 


another collector 


in New Jer sey. 


BUSJI stood for? 


hat show did you 


the nan 


s 
4 


. Bere 4 ‘ a ae 
% ‘nt: aN As = i . 
l4a 
him jb mith-direct 
‘ YCS, I ila. 
) low did you happur te eet sim? 
A I met him thro ther gun collector, 


LOStivic . 
THE COURT: I don't think anybody heard 
bible WITNESS: lI met him through another 


collector, Pete Costible. 


The acoustics are terrible, 


Q Please talk more slowly and raise your voice. 


Vlad you enyagqe iM trans.actLons with a man 


tne name of Joe? 


And what was tnat? 


rN I sold him a pistol with a shoulder stock. 

2 And when was that? 

‘a JULY 275 ESSE 

\) Was anything else said during that transaction? 

A Yes, Slr. Pete had mentioned that Joe col 
machine guas, did 1 Know of anyone who had any. 

\ What did you Say to that? 

A l told nim I would ask around. 

Q bid you thereafter speak with Jack Dwyer? 

A -Yes, I called Jack, I asked him if he had 


thing for sale. He said yes, he had two, an MP-4u 


meTbbb etd te Wot COE REPORTERS CES) Comme bitotist 


1Sa 


kk * 
I in jb omith-airect Bit 
) 4 ' = P -— survce Dat ee ; na } ay t 
- he nad «a Lewis gun tor sale and would my friend be inte rested 
Mt Se: [ said I would call him and find out. 
1 © And then? | 
a A I galled Jack. 
o @) When was that 
; “Aa Toward the end of September. j 
S } y- } } tJ 
O What was Said? What did you say? What did 
i) F | 
Jack Dwyer say? 
0 A I asked Jack 1 ne was interested in the Lewis 
gun. He said he was. I said, “Well, maybe you nave some- 
2 thing to trade." lie Said he had the automatic ue was look- | 
| 
by . R 
ad ang to get rad of and a Husqvarna. li¢ Sald he would have 
14 —— a : 
to get »6VU0 for the automatic, “around $200 for the 
2 | 
15 He } 
umusqvarna, j 
| 
( ; 
l6 ) Following that conversation did you receive 
M another letter from Jack Dwyer? | 
tel n , 
I A Yes; 1) ids 
19 = : , ; . 
W showing you what has been marked Government 
7 als > 
: = kxhibit 29 for identificati 1 do you recognize that? 
' 
21 pe 
“i itne 
99 , 
oO wnat 15s it? 
-_ 
23 
A It 1s a lettezx addressed to me from Jack 
24 ' 
Dwyer. | 
25 


MR. LEVINE: The Government offers Government's 


EIT ETL RI fe i CURE REPORTERS Thy Commie 


mMiturdirect 


Any objectione I £ of fered, 


are being of fe 


urtherance of 


we are taking 

into evidence Subjcct Ct roOnnection this letter, and until 

the connectlen iS m y the Government you will not get 
(Government's Lxhibit 29 received in evidence.) 

speak with Joe? 
was definitely 
the Lewis gun < that he had the automatic 
md dusqvarna tor trading. 


Waneh Was that conversation? 


Around the 25ti of September. 


What else was said in this conversation? 
Jack said he was still having trouble 


car that ne would get uSJ to drive him back up. 


bid you thereafter receive two other letters 


nas beer arked Government's 


and Government's Lxhibit 3 for identification, 


What are 
Letters addressed to me om Jack Dwyer. 
Would you please give the d > each? 


September 


31 is the 29th of September, 


Exnibit s the ist of October, 1974. 


For the record, would you please identify Governa 


4 


ment's Exhibit 1U0 and Government's Exhibit 29? 
Exhibit 10 is the 6th of September, 374 
29 18 the 23rd of September, 1974. 
Mik. LBOYAN: Wo objyectlon. 
COURT': Hark them in evidence. 
2rnment's Exhibits 31 and 32 received in 
evidence.) 
Myr. omath, when dad you next Speak with Joe 
the receipt fF this Letter dated October 1, 1974? 


hin tnat ‘uaursday and told him that 


PTL RN 


that ne mad two pleces to 
traue, the wtomatic and t , sq ‘ lie sald, "Wien can 
we set tne meeting up?' l "The following weekend, 
He said ne could n T ; IrK 2 that weekend, 
could we make it : Jack back and told nim 


could I oa the following weekend, to make 


~ SMLEN, tiilnk you already testi- 
conversation, 
ecting your attention now to tne next conver- 
sation that you iad with Joe on Vctober 3, 1974, what did 
you say and what did ie say? 
I told Joe that it was set up for the following 
week on a as ee 2 Said, “Fane. 
W Now, dlrecting your attention to 
October 5, 1974, were you at hone? 
Yes, =I was. 
Did Joe anu Pete come to your apartment? 
they arrived between 12 and 12:30. 


Wwaiat Happened? 


They Came iuto the apartment. we talked a little 


Lrougit out ny COlicetlilon things Chat 


Joun Wol 


oDHOWLNG you What ilas 


through 27 for 


} vase ni 
Akiloade 


Mave you Looneu 


courtroom iie today ? 


vbeCn | 


1Ficatioaon 


. 1} ° 
OLLee 


your 


there 


I74, when Jo Dobranski 


apartment? 


arrived al und 


appencu? 


Jack Uwyse aliud JOun 


carrying a greei sultcase. 


bedrooli. lic Opened the 


there, the aulomatlc, 


Aiita 


case 


4 lids. 


CC 


. mas 
iay, 


arriveu 


ea 


Court 


Ca 


¢ 
aa 


and 


aibunulnrals,oin, 


arnca 


anu 


Governuent ' 


can y 


in 


October 935, 


at your 


Jury what 


me in. Jack 


bis coat. 
Showed me what 


the Nusc¢varna, 


Til J 


wLANLOICS 


4s 


Varna, 


pistol. 


20a 


MiACirdilrect io 


wOWlNng you What haS ween Marked Government's 


oS, 25 34 and 335, can vow luUentify them? 
Luwe 
lll you please identify them by exhibit number? 
LAMNLOI oe | 2 MEDC I rt K and a Leiti Mus 


Wuat is &? 


StOCK ; , 25 an autonatiac 


oe 


USGVaria and 
a flak jacket; 35 is 
tae teems tuat Jack 


VWYCr Silowed you 


Your howe on 


4a Avs. 
re) Paen wiat Vappened? 
ray JucKk and 1 Came out in the ‘ving room ue sent 
Joe in to look at tuc quns. Joe went 1a the bedroonw, took 
tne suitcase and wrought it back out 3 the living room, ‘ 


What Was said? 


t 


Jack sald would have to get six. 


Jack who? 
Liat ne would 


Jack Dwyer sald nave to get bOU 


automatic, 2UU for the lhusqvarna, 
then what 


happened? 


L told Vette to qo down ana get. the Lewis qua 


Vii kKrs ' HIKE REPORTERS | Cou Lihoth j 


indicted for the acts 


counts? 


pleaded quilty to this indictment? 


count? 


Une count of conspiracy. 


advised ie maximum possible 


on that plea of guilty? 


NO further questions of this wit- 


ust be sure there must be one 


Person on , i addreted to nicotine, ~O we are 


our morning break 


iave 


Clerk will e 


the 


against the jury rail: 


DIAMO! 


COURT: 


LEVINE: Your Honor, I 


witn identify one more exhibit 


=) 


I would like to do now with the Co 


And, the 


secondly, 


cation at this time that based on Mr. 


Mr. VDobranski nas been connected to the 


would like to have th unity to pa 


aroun Clie jury. 


COURT: Ii clue time. 


Tih 


(Jury in Lox.) 


RLPORTERS 


Smit 


YLuMon 


i 


they 


neglected 


ident 


urt's 


Governuent would make 


ns 8 


conspiracy, 


the 


ee 
Pe) 


evidence 


to have 


ification, 


permission. 


and I 


letters 


appli- 


that 


The automatic and stock, 


ket, a few boxes 


Showing you Wiat hi nm marked Government's 


rr «Adentification, an you identify it? 


he anmunt_tion nat ¢ I Cire Suitcase 


for the automatic pistol. 
a 


“ 


LEVINE: No further «questions, 


Mr. Diamond. 


* * 


lecting quns? 


discontinucd 


matter of 


Staricd to 


compile a 11s 


‘n you were lu in guns you would sell 


regular wusiness 


vl 1 l 


You sold the 


I didn't sell very many. 


Well, you d sy alt iis Were you a 


qun dealer? 


A [ he license mainly to collect them. 


COStabliv 


COoOStavile? 


li Stratford, Connecti- 


ah Uidercover agent? 


OLiiw! YUnACrCOVeYr agents? 


JRILMS 


ARE NiW YORK NY 


boudnt 


did wilh @ 


igxing Liu f cen down 


testifyri 


tuiat 


Ciel 


luda 


would 


Smith-c 


WECK ago. 


gave a 


you tell him everytluaing? 


guess so. 


you iad letters from 


ib? 


licate 


dn't Know about the 


»eCcaUuse 


I throw them in tiie Grawer and 


you throw all your envelopes and 


awer? 


Urawerys, 


So you have. a big drawer cust 


¥Yes;,. S22. 


wnat drawer and Where awn your 


Throughout my house, in the closets, 


Kitchen drawers. 


Your testimony is that you never thro. 
T J 


KI REPORTERS 


NEW YOR?) 


tull confession 


forget 


letters 


in 


on 


Lbwyer 


still 


, au Loved 


avout 


1h 


of envelopes? 


iouse do you keep 


the 


anybody 's 


or envelopes 


mOW ana 


tnese 


incrinlhnatory 


I knew of dates, 


scraps that hings on, diaries and things, 


round the letters. 


1terrogated 


a result of nterrogation you found 


pretty knowledgeable and experienced man? 


Lt Will; only ul 
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* * 


and Whbs 
paraphernalia into ¢t 


constitute 


uwyer'’s cColiect1on. fae Governnent 


all that material re J tie courtro 


view until Sucil tlh 


witness stand, identi 


Videwnce, and tne Government 1 i opportunity 


On Che Sb: ; a gt gE 4 NCeLP 


tac courtroom at Gils : : re judictl«a Uniair, 


Lilian 


there anv 


GOVETNe 


Tonnecticut 


on shoulder 


“quested a 


~ 
| 
14 
tt 
ir 
) 


Oceasion t 


WOtlul«l 


Tet KG 


d 


' 
re Clie 
erles ty We 
} ] 
\ ¢ , 
+ +} 
Lil ff 

14 ’ 

+ 4 

yeaa 4 

i AGU ree 

+ 
iv. 

i VOI 
. YY 2 a 
sCit } 

v 

rOs. 

P + , 
rt vit 

ici thre 


nave 


+ } 
Y ‘ 
4 
’ ‘ 
r 
Ou i 
At? 2 
or t 


1 

’ 
«t I 
? 

' 

rT 

! 
JUL 
Or 
1 

d 


‘ aa 
i 
1 
' 
‘ 
, ‘ 
f t ¢ 
, 
; 
) if 
shins 
t ‘ 
1] 
oe 


he said 
y 1] CTT 
me f w 
creet. 
sper 


Ou 


uj 


eciiic 


SvpOKe 


you 


now, 


i 


1qree 


person, 


ave 


he 


i 


simpson Shaw 


, which 15s 


70t there, 
speaking ] $3 ; afternoon, we sat and 
while 33; Mr. Smith, Agent Kelly| 
ind myself, on the ae juns. i! Smith broke out a 
Y believe We a wooden hox, oaded with all 
hand guns nd shoulder stocks. 


at them all >» We t ilked about them 


| 
} 
| 


iny Other discussion about any other 


friend, 


a collector 


‘nd should 


common. 


Metner? 


that. 


actually got together on September 


at mout 


“Ns 
u the tact 
3 i) Jimete 
) 
and I told 
Nils aagaress 


and I had 


itout of iny 


code on 


333A. 


rdentification. 


him, 


this 


like 


} 

ihis 1 

Ta 

PAC 

la iT) 

was ) 
, 

es ) 


I would 


piec 


pocket 


the 


Did he 


Right 


>< 


tnis, 


back 


al 


in 


i 
co 
Cc 
r 
U 
i 


of paper, an 


i@ wrinkles 


he jotted his 


so I could m 


front of us 


Sa I mark 


) 


| ae That's 


RT REPORTERS 


fewer aerur voew ay 


Uxhibiat JIN 


correct. 


ostabile-direct 
he list that |! 1S given in the 
i ») si aid that day after the 
iS we were ready t leave, I brought 
mut the Liet. 1 had a very unusual 


} John. 

is 9 millimeter bullet 

ly, if he would give me 

m, I would mail it to him, . 


1 I just -- I had it 


are still in it. I pulle@ 


name and address and 


13] him the bullet. 


that in your presence? 


. j 


was marked for 


7K side? 


Us COURTHOUSI 


701 


ponents. 


evidence. ) 


conversation was anything else 


Agent Kelly and 


No. 
you 


Did there come a tiine 


and John anski agalh? 


second meeting 


second meeting 


On September lst 
a meeting on 


you Just 


second 


REPORTERS RIHMOUS: 


NY 


PRICT ¢ UKTI 


NEW Y 


JUTHERN | 


FOLE+ SQUARE 


‘ | 
the arrest. 


ick Dwyer and 


please 


“tion 


suitcase 


Mr. Smith a1 | Iwyer wel 1e he yom with 


the green suitcase Vobranski, mysel Agent 


Kelly stood I he living room generally talking 


that conversation: 


short. Agent Kelly asked almost 


mneidaiately what rch in the suitcase, and Mr obranskii' 


SOUTHERN TRICT COURT REPORTERS ('S COURTHOUS! 


Out 


followe 


Kelly told 


nacnine gun that 


Dad 1@ apartment? 


Se 


did. 


down, 1] got the Lewis machine qun out 


of the trunk, we had it inside a gun case which was the 
’ 


Signal for the agents -- 


atter 


I @idn’ 


ivtually do anythin after that 
z Y J 


hall, 


left the apartment 


AI REPORTERS 


NEW YORK NY 


orrect 


ill the 


and whatnot. 


transaction on that 


jovernment about your case? 


ated with the government, 


RI REPORTERS ! JUR THOT I 


NPW YORR NY 


cCtions 


. Costabile, you arrested 


for the interstat ansportation of stolen property, 


that correct 
Government 


And you were charged unde Youth Correctiohs 


JURT REPORTERS. US COUKTHOI!S( 


not 


it doesn't 


Nor, in 


divorced. 


Ric | CUT RLPORTERS » COURTHOUSI 


wilteery NEW YORK NY - Put.tuae 


42a 
Costabile-cross 
Costablile, given me by the government. 


“Marital status: 


1 1n)8O nd? 
have 
LITTLEFIELD: Perhaps 


When was 


married? 


And were y married at the time John Keene 


or Joe Ke arrested you? 
Yes. 
low “~ you meet Joe Velly or John Keene? 
I met him through another collector. 


's name? 


And what was that collector 
Joseph Luongo. 


Luonyo? 


And was he a friend of yours? 


Bren? Neo. Acy“ualntonuce, Pass. 
| 


SOUTHERN [ 1. 1TKICE COURT REPORTERS US COURTHOUSE 


t | 
43a 
} . 1 ! 
l indilt 17 Ostahile-cross 
| * 
2 2 Did he bring you together with Kelly? 
Fi < 
4 Yes. s 
on 
\ Do you know now that Luongo was an 
5 informant for the government? 
6 A [ have known that for over a year, sir. 
7 B But you didn't know it at the time Luongo 
a) brought you over to sell a gun to Kelly, did you? =" 
} 
9 AN NWO. & 
10 9) What crime were you arrested for when Kelly 
r * or) Indeed we ? 
1] apprenended YOu: 
‘ = ; | 
12 \ An awful lot of them. I don't know the exact | 
Mi Charges, but there wac qulte a few | Dr 
M U low many charges did Kelly make against yori? 
‘ 
a4 
| 
15 \ I don‘*c know the exact number There are an 
' 
16 awful lot of them, though. 
17 O More than ten? 
18 A I would safely say. | 
1g Q Now, after Kelly arrested you -- could you 
' 
20 give us the date of that arrest? : 
2] A dusy 2h £OPe, 
22 ©) Where did he take you for interrogation? 
* 
23 A Initially we went to the Yonkers Police 
‘ ; 7 a 
2A Station for fingerprints and mua shots, and personal nistory | 
| 
. 25 Statement, then we went to the ATF Headquarters in White 
5 
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Plains { 


nfessing 


you 


how many 


paper the 


OL 


could 


further 


Waiting for 


Luongo 


what point 


to 


2th. 


July 


date of the 


18th. 


So you gave nim the st 


Right. 


Did Kelly, in talking 


to janl. for a 


long 


It was 


brought to my 


ly make any 


No. 


Did Kelly ask you were 


guns you had? 


No. 


What did Kelly ask you? 


HNe didn't ask me anythi 


truth which pertained to m 


AT REPORTER) 


us 


atement 


to 


perl od of 


ment 


Headquarters. 
Kelly a statement 


iitted? 


corm: 


on the sare 


you, tell you that 


time? 


attention. 


ion of your wife at 


you kept your quns 


nq. I put down on 


y incidents. 


COURTHOL 


‘ostabile-cross 


Did you at that point volunteer to him that 
informant he United States government? 
It was ni confirmed until the next day. It 
waS suggested, but, ! [ did not teil him I would at that 
moment. 
Who suggested to hat you 
informa! 
suggested it to me. 4 made that 
decision solely on my own. 
24 patriotic gesture, or what? 
to save myself. 
To save yourself? 
Well, I would much rather plead to one charge 
than the number they had against me. 
Q Who told you you could plead to one charge? 
There was no guarantee of that. 
Q Did anyone tell you you could plead to one 
Charge if you became an informant? 


A Mr. Gold, all he said was he would speak with 


the Judge, which happened to be on the bench, and there 


Was no promises with respect to my pleading to one charye, 
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mdit 2 ‘ostabi le-cross 
Said was 


is what he will try 


7 


When did you speak to Mr. Gold and when did he} 


were arrested? 


him in this courtroom 


I have seen him 


Have you se m today? 
walking through the halls. 
When y¢ were interviewed by Mr. Gold, on 
July -- 19th, was 1 
Right. 
What dq Mr. Gold say to you? 


First off he told me I didn't have to tell them 
| 


| 


' 


anything, I didn't have to speak with anybody -- 
Speak up. 
lie told me that I didn't have to talk to 


anybody that I didn't want to, that I didn't have to make | 


any Statements that I didn't want to. lle specified the 


Charges against mc:, which I don't recall exactly what 
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" 


rite | l a 


they *re. lle and 


at this time. 


speak up 


gent were present 1n 


Rob Gold's office at the time. 


I asked about 


wasn't about to 


You asked 


LITTLEFIELD: witheas vas 


answering the questloi 


THE COURT: Let him answer the question. 


MR. LITTLEPILLD: And could diamond ask your 


peak up, instead of thes instruc- 


Honor to direct him 


tions to the witness to speak up himself. 


year 


MR. DIAMOND: y ean? * 


THE COURT: All right. 


you to keep your 


I think everybody 


voice up. 
for them, how's 


THE WITNESS: I will scream 


that? 
THE COURT: All right. 


The charges that were brought 


(Continuing) 


to me by Mr. Gold. All he said 


against me were revealed 


I cooperate) with the government he would make an 
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conspiracy, 


he 3}? k witl a ; at on the 


After th: med ham as as reimburs@d- 
any expenses Le would con Os and he said 
Kelly woul ay me fc ny expenses, 
very hard 
and tell you h a lot 


jail LOL ? It} 4 © Or anything 


would he was a 


he tell you wh. ne result of a convic- 


> ten Or more counts could bring you in| 


idn't tell you how long you could go to 
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you spoke Ir. Go We you worried 


about goin 


gOing to jail. 


that. 


joing to jail for a 


I don't know how -- the period of time - 

I couldn't possibly state that. 
Gold say you inight go to jail for a 

long time? 

ile never used the term "long time." 
Did he say s rt time? 
He did not use the term "short time." 
Did he s: you might go to jail? 
Yes. 


.@, 1n essence, pointed out, suppose you 


them benefits to me by doing such. 


Whe Mr. Gold asked you to be an informant, 
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in informant? 


know at n iow Long you would 


How many me nc tha late in July of 


1974, have you been an ormant for the government? 


have been 


What do you do for Mr. Costabile? 
am an electrical engineer. 


that a full time job? 


Is that a full time 

Yes. 

Where do vou work? 

In Connecticut. 

For what kind of company 

Your Honor -- 

THE COURT: What kind of company? 
let him answer that. 


TLL KRN I ‘ RLPOR ETERS 


informant 


will you 
to be on twenty cases if 
Certainly. 
jraduated college Jur was not 
an electrical engineer. was Stude f ge student 
during practically all Ses I stayed up until 
-he morning so I could, as you 
in informant for the « 4 and maintdin a 
list status. That's where I got time. 
SO that in addition to being a full time 
student, you were a full time informant for the govern- 


ment -- that 1s, as much as they wanted you to be and 


you still made the dean's lis is that right? 
| 

| 

| 


I was a full time student, and I would have td 
Say a part time informant. Whenever information happened 
to come my way. 


When information did come your way, what 


would you do? 


What would I do? 


Don't repeat the question, Just answer it. 
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he wants. 


nor. 


offeved. 


ition 


ay probably good 


vyhen you would talk to Smith or any 


these other people, would you write down what they were 


Only the pertinent 
rhe 

you working at the time you were yoing to 
and being an intormant? 


ler the GI Pill of 


tights. fiadn't have work. 


From the @ you became an informant for the 


! 
governmert, until the sent date, how much has the governt 


ment paid you 


S3a 


abile-cross 


Situation. 

If 1t happened to 
usually the government bought 
something to sustain 


I was given cash once ’ no, 


telephone |} ; ind a couple of 


a couple 
a checl 


mit voucher: ) these 


Slbis 


Would 


mething and they paid 
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t card, 


1 you have 
finitely not. 
the course of your being a government 
informant, did Ager ike ‘t you on how you should 
handle, how you rit y r santended victims? 
your Honor, as to 
the characterization. 


ike out the characteriza- 


tion. | 


Did he instruct you on how to handle yourself? 
About the only thing he ever 
or don't talk anybody into doing 
anything they wouldn't normally do beyond that, there 
O instructions. l never sat down with him and went 


over anything. 
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mit. 
wit t hye 
you? 
we ; 
\ 
asked (itr 
for the 
bullet } 


bullet 1 


to 


send 


S 


an 


S¢@ 
( 1% j 
. 
1 “ 
i 
’ ma MAP 
‘ 
i¢ ] rerie 
11] 
> 4 
i 
Wd whi 
7S Lrigg t ase 
I is a 
Ny in 
° IOrTAaAnNSK1 
purpose of 1 
Phat va 
a i 1! 


Did you 


explosiv 


55a nm 
tabLlle-cros: 
In‘'t he tell now to get thre 
t : ome friendly 
f 1 that ¢] tld depend upon 
t t all by yur sé 
i 1 Sif 
yOu were doing ese things, you 
ple, ‘ren‘'t you 
tin in the ipacity of an intormant. 
mversations you had, where TY) 
Oo give his address to you, that was 
ttir evidence on him, wasn't it? 
for the purpose of sending him a 
didn't have to give me his addr‘ss. 
Know at that time that sending a 
; a federal crime? 


tei A 


bullet 


through 


Kelly that you were go 


the 


KTH 


mails 


all ae 


ng 


before you 


( 


} 


What we 


He 


wanted 


Sure. 


Did you do 


Or did you do it to get 


nuLl him in this 


brought 


millimeter ammunition. 


unusual, unusual’ bullet 


If he wanted LES 


1t, 


i Ge 


Yes, ‘fis 


informant at 


A 


that 


Solely with 


solely 


\bict ¥e? 
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and 
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oft 


? 
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Costabile, 


you 


respect 


respect 


volunteered 
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ray 


Were 


‘oOstabile-cross 


LE was: ald. ric 


ht 


in sending the bullet 


Just vanted it 


friendly gesture to him 


on him so that you could 


Opic of collecting 9 


had two very unusual, 


which I didn't need. 


said he would 


yes, like 


you were federal 


a 


ith him, is that so? 


respect | 


least with 


to expenses. 


to expenses. 


a triendly act of 


US COUBRTHOtS! 


han 


Costabile-cross 
him a reno purpose other than befriending 
that what you're saying? 
What's wrong with that? 
Is that what you' Saying, that you did it 
a friendly gesture? 
That's what I'm saying. 


Just to help him ou* as a collector. 


Other than sending Mr. Dobranski a bullet 
a triendly gesture, ad you pe form any other friendly 


gestures for either the defendants ? 


T 


[I would say ind T wouldn't call ita 


friendly gesture. f wouldn't put it in quite that category 


| 
I would call it a gesture of keeping up an appearance that 


nad to 


1t was for the purpose of deceiving him, 


I don't use the word deceiving. 

What word do you use? 

He wanted the bullet. T sent hima bullet. 
There was no friendship felt whatsoever, no deceit intended 
And not f<¢ the reason of getting his address. 

But it was tor the reason of keeping his 


contidence, wasn't it? 


7 « 
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Costabile-cross 
(No response, ) 
Wasn't it? 
(NO response.) 
Wasn't it? 


I would say yes. 


MR. DIAMOND: No further 


questions, 
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ss 
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it mye 


) They just hel il] hewed thd pposed collector 
[ 1¢ tit how Opervrlwrrce t ical fr ulti 
1, 
ma nNobhody marloed Wy question avout him being 
Lie wan, or AN ! mat other. Chat a olleetor 
Keech ire “cae t { ‘Tyrdit 
’ That's correct, 
\ obtaining, Mr, Pobranski's address trictly 
roown ide 
eS ° 
iIonpody Nad diser. ed wt t \ y in advance’ 
i it Wito OF Lhic I O bit me Ss 
id. ft. cecur 4 that that mirht be a helpful 
‘ Information to the overnment, to have Mr, ' 


Lda aul 
vit 
Musics] 
bye iP) 
Bs oa 
ee 
krioyw bed 


Wren elLiy that you were 


ldze to Mr, Dorbransk! 
pable of being tre ‘ 
r fe omethine nerson tl 
rd, Lae li resnpoune to 
fre, he he?) easinre {toe _ 
» the profeetive, was an 
which have never scen be fore, 
’ 
rive these two bullets was 
Li Vwood, Po dont ht. brveowy Chak. te } 
gre oO he best of my Toc 
s, 
belly made that) would shoot! i 


Pinahar rary, = botat Lt would 


"4 OURTHOUS 


) ' 


20 


ul did Mr, Obranskh 1 thant 


yer and Mr, Smith were, We told | 


~ 
~ 
—. 
~ 
- 
~ 
— 
— 
—_d 
— 


Sn't prally paying 


bi A l would say ye , 


( ind grateful to you for sending it to him’ 


TREN » 1OT COURT HE PUT Ete ‘ OumT Hous 


yuot’ that 
have quotation marks 
around “Jim type carrying hag,” 
oSMith, this is only something omil ry that that was 
exactly what 1t was. 
es written in which you 
almost have to } h engineer to understand, and I don't 
want them interpreted the wrong way. 
DObranski showed 
Agent Kelly how to open the bolt or breach on this PPSH, 
how long did it take 
Thirty seconds. 


No further yuestions. 


“ROSS EXAMINATION 


DIAMOND: 

Mr. Costabile, when you told Agent Kelly 
that you were going to mail a bullet or a Cartridge to 
Mr. Dobranski, did he call your attention to Title 18, 
vection 1716, ‘shich I show you, which makes it a crime 
to mail » ison, insects, Ppt S nd all explosives, 

; 
and defines them, which may ignite or explode and all other 


natural or artificial articles or materials which may kill 


| 
! 
| 


Or injure a person. 


Did he tell you that you miqht be committ ing 


REPORTERS 


‘ostabile-recross 


Ling that explosive? 


You haven't been charged with that crime, 
have you? 

Not to 

MR. DIAMOND: :m looking tor the 
sheet, your iionor. 

(Pause. 

Mr. Boyan did, 
which you 
I have an objection to 


| 
this question as outside the scope of the redirect examina+ 


tion by the government. 


I don't know what the question igs 
' 


LITTLEFIELD: It 1S something about the 
rap sheet do ve have heen through that already on cross 
Cxamination. 

Let's hear the question. 
I forgot the question, your 
Honor. 
Well, I'll ask another question. 
Do you remember you said to 'Ir. Boyan that 
you thought -- and tell me if I'm wronq-- this is what 


my recollection is, you thought that what you pleaded 


’ titi 


-ab1rle-recross 
the physic. : » to corroborate what he 
says and the government 


i 


THE COURT: C ( up another rap sheet 


LITTLEFIELD: i will se agents 
omorrow, your lionor. 

MR. DIAMOND: Thac's all. 

THE COURT: Any other «qu 

MR. BOYAN: 
COURT: 

(Witness exc 


THE COURT’: you want to read the letters 


MR. LEVINE: 

THE COURT: All right, go ahead. 

MR. BOAYN: Your Hfonor, do I understand that 
the witness will be back tomorrow with the original hand- 
written notes? 


THE COURT: I assume that the witness will be | 


back tomorrow. You're not going to get the original hand-| 


written notes. You might get redacted copies of it. 
MR. LOYAN: So much as is relevant to this 
case, your Homer. And the Court is directing that? 


THE COURT: Yes. 
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MR. COSTABILE: They are notes of telephone 
conversations. 


understand. 


LEVINE Ladies and gentlemen of the jury 


now going to read to you Government's Exhibits 10, 
31, and 32, which were received in evidence yesterday. | 
MR. BOYAN: May I have a.. instruction it is 
not binding upon the defendant Dobranski? 
THE COURT: I will qive a complete instruc- 
tion end of the case, 
Thank you. 
Levine starced to read to the 
Government's Exhibits 10, 29, 31 and 32, 
in evidence.) 
THE COURT: Ladies and gentlemen, 
noticed the time. It is a quarter to 5, and I promised to” 
qet you out at 4:30. My apologies. 
Mr. Cierk, will you escort tne jury from the 
courtroom. 
(Jury Left the courtroom. ) 
THLE COURT: All right, gentlemen, 10 o'clock 
tomorrow. 


(Adjourned to December 18, 1975 at 10 a.m.) 
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nild like to move 


THTLAN J Mie) COMIKE KRLPORTERS T'S COUR LILO 


with this man 


he evidence 


think putt lin) 


that it 1s 


proot that 


statute 


the oftense 


matter. 


nuants 


. } : 
wmovernmene Has 


Stanl 


fendant Dwyer 


rtnoy 


MOUITHERN 1) 


FOLEY OUARE. NEW TORK -— 1020 


4 


point tomcerrow. 


ne point today 


able to 
strenuously 
behalf of 
onsibility, 
the record, 
riminal 


lay 


that. 


Monday. 


but he 


SOUTHERN | 4 COURT REPORTERS US COURTHON |! 


run b L 


AP TLURNOON SESS 1ON 


(Jury in box.) 
THL COURT: All right, counselor. 
MR. DIAMOND: Mr. Dwyer. 

a witress called 
on behalf of e defendant Dwyer, being first duly 
sworn, testified as follows: 

DIRECT EXAMINATION 
BY MR. DIAMOND: 


Mr. Dwyer, can you hear me in this tone of 


Yes, .I can. 


Q Will you state where you live and how long you 


lieve Lived there? 
I live at 39603 Park Avenue, Edison, wew Jersey. 
have lived there since 1958, 
You live there with whom? 
My wife and my oldest son, John. 
ow long have you been married? 
41 years. 


lliow many children do you have? 


Iwo, my oldest son, Jonn, and my youngest son, 


MOU CEEP RN Pet ed CeetiR REPORTERS. bby (OUR Ebola 
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minjl 2 bwyer-direct 340 
who is some ten years younyer, Robert, a Captain in the 
Warines as a pilot. 


He is a pilot in the Marines? 


Mr. Dwyer, will you just describe briefly your 
occupation, your military service? 
A Currently I am retired on Social Security and 
a scnool bus part time. but until this past fall 
\ 
years my wife and 1 operated a sinall namvpurger stand. 
Where was that namburger stand? 
In Edison, Wew Jersey. 


vid your sons help you in that occupation? 


| 
Both boys when they were in school and oung-~ 
f Yy 


est son when he was in college, they worked for me. Jon 
wien he was a little fellow worked as a car hop and up until 
he went an the Air Force, after he graduated from high 
school, and Bob worked For me both while he was in grammar 
school, nigh school and while he was in college. 

0) Will you describe your own military eeevated 

A Well, initially I went into the Naval Reserve 
in) 19:30, was a little under age, but they were not too 
particular. And then wien World War 1! caine around we, 
all extra reservists, had letters from the Wavy Department 


asking us to go bach at a grade higher, so I vent in the 
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iM jb Dwyer-direct 
World War II. 


Where did you serve? 


Primarily iM the Pacific and I transferred to 
the amphibious force and served in the south Pacific. 

Will you try to speak a little more sg] wily? 

I had mine sweeper duty and subsequently I had 
patrol vessel duty out of Panama for a while, but then 
jramarily 1 served in the Asiatie Pacific or Southwest 
Paci tic. it was commonly referred to as the ampnilbious 
force. 

Was that in combat duty? 


Yes, 4 Was a quartermaster firs 5, and tne 


last engagement I was in was the assault on Okinawa, 


You also stated that your son Robert is in the 
Armed Forces? Is that right? 


lie 1s a captain in the Marines, a career offi- 


iow long has he been in the Marines? 

E think he is in his seventh year of service, 
bon't hoid me to that. It could be either the sixth year 
Or the Seventh year. 

Q Is he married? 
A ss lie has two sons. 


Q Where 1S he now? 
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l jun jb Wwyer-direct 302 
‘ , | 
rs A lic 1S in the Marine Corps air station in 
3 | Beaufort, South Carolina. Ile is a pilot of an F-4 phantom, | 
. = j 
| 
mw 4 Q How long nas he been a pilot of an F-4 phantom? 
e : | 
0 4 Well, he piloted jets while he was still in 
. , ; ny | 
sd flight training. In other words, when the Navy trains 
| 
4 , 
, pilots, Wavy trained pilots first go to flight school at 
. Pensacola. They *re in propeller planes. fren they ere 
9 ; | 
advanced to jet aircraft. Currently they fly an was 
10 wnat is called the buckeye trainer, which 1s a jet, and 
| 
NM tnen in advanced aining they qo to the training version 
9 | “ | 
2 | of tne ‘AJ4 skyhawk. And then after they graduate fron 
13 advanced flignt school, based on an evaluation, why, they | 
| 
14 are assigned as a fighter pilot in the F-4 phantom, 
IS |} He has been flying the F-4 phantom ever since. | 
' 
16 () Was he on active service, Comat service? . 
M A tio, he was not. ite was after training stationed 
IN ‘ : 
at the Marine Corps air Station at Kaneone on the island } 
' 
g | nm . 9? » , 
|| of Oahu. This was at the taiiend of the Viet Nam War. | 
} ' 
20 | @) His aqe bracket wrought him to the tailend | 
21 of tue Viet Wam War? 
' 
2 | 
A lnat 1S correct. | 
oo 3 if ' 
H Q Now, did your son Bob as a phanton jet pilot 
| | & 
2 H have any major accomplishments that you know of? | ' 
23 | P ‘ ; | 
MR, LIT? enPILLbs i thought this trial was 


i 
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mm jb 
against Jonn Dwyer. Objection. 
MR. DIAMOND: The reason I make this point, be- 
cause the psychiatric testimony that will come in will 
show why. 
“HL COURT: Go ahead. ‘ell us what he did. 


Well, a year ago in April at beaufort, South 


Carolina, Willie returning to his base, there was a mechani- 


cal failure, his hydraulic line ruptured, and ne could not 
lowes the landing gear. le wad a choice of valling out or 
trying to bring the aircraft 1n on 1ts Selage, what they 
call .the wheels up in configuration, and ie set it down at 
the Cuarleston air Force bese about 3VUVU miles from Leau- 
fort. ‘They nad alerted the energency crews and all, but, 
anyway, the substance of it was that lie became the only 
man so far as i§ ) .own who successfully landed a piaitom 
in a wicel-up configuration without vending the airplane 
and hilling tne crew, anu he was decorated’ for it by tne 
Marine Corps. Ne received the Marine Corps SAFL award. 
YWauat stands fo. Superior achievement flying excellence, 
and this past August the thiag was written up in the Navy 
flight publication, nec wus given what was called a vravo 
zulu, u two-page account. It took a lot of guts; it 

tock a lot of top airmanship, and it look a nell of a lot 


of braiius. 


IHERN Dbotklet COUKE REPORTERS, US COURTHIOtISI 
FULEY «oltARE NEW YORK. NY ~ 791-1020 


“ 4 ¢ 
i) 75a 
1 | munajw Uwyer-d1lrect 3u4 
9 . a 
- 9) How, Mr. Uwyer, ‘id you personally participate 
| | 
4 in that ceremony where tne award was made? 
} 
4 A wo, but I uave coples of it. ' 
a Q ow, Hr. bwyer, wnen that incident occurred, 
6 what was your reaction insofar as your views of courage | . 
' 7 ve | 
were concerned; ' 
! 
8 =" , 5 
. A Well, I reacteu--I had, 1 guess, mixed feelings. 
9 | 
= 4 Of course, I fly myself as a prtvate pilot and have been 
10 | ; | 
doing it for ages, and 1 hnew tite hazards, . 
i : ae 
i i} So, therefore, I was uptight about ‘hat part or | 
1] 
12 || : nee 7 
it, but, certainly, 1 was awful proud oOo hin, | 
Pa } ‘ 
| 
13 : } : ‘ 
W) Now, 2s Chere a military wis ory ii your ! 
| 
4 |i ; , ‘ 
i family going back for at least «a century? } 
15 || , ae? | 
| i Well, you mean the people in wy family that 
16 | - 
i] have served? 
17 |} » 
Q Yes. 
18 || , , ‘fath 
A My great, great, great, qreat-gran.'fatiier, a 
19 i man by tne name of Rekhow, of Staten island, a Dutci 
1 
ao | name, served in tne War of 1812; my great-yrandfatuer, | 
21 : ; Ag ' 
Ldwin Venmming, Originally from Wew York City, but subse- 
a (Uf , ' 
| quently from Texas, he served as a captain in the Con- 
_ - an } 
federate Army in tne Civil War; wy mother's brother, my | 
uncle Demming, he served as a chief petty officer in tue | 
25 || — 
Wavy in.World War I, and Ll served in World War Il. | 
| 
| 
| 
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to 


©) Are there any. people in Court today who are 


relatives of yours wio served in the Armed Forces? 


Who are they? | 


6 | A My brother-in-law, Lt. Col. George Behrens was 


| in the Air Force, retired, and my nephew, Cnoief Warrant 


Frederick 


Officer Behrens, United States army -retired, 


Q When you went into the Second World War, wnat 


year was that? 


1941 1945, 


San! 
eV 


In 1941-- 


I was not in in 1941. Don't misunderstand me. 


Q When you left your family to go to the war-- | 


In January of 1944, when the war started, I was | 


just recuperating from surgery. | 


7 | Q I show you DWl for identification. I ask you 


' 
to look at these photograpns and describe what those photo- | 
! 


graphs are? 


20 | A Well, with one exception, they are photographs 


that I took of my oldest son, Jack, just before I went in 


the service, some toys that I made fer him before I went in 


aaa | the service, and also some pictur2s taken while I was in 


aA || the service and had cotten hone, 


Waat kan of 


toys did you make for him? 
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first one was when tie war first started. 
COURT: Do you want to offer these? 
DTAMOND: res, = 00; 
COURT: DO you object? 


MR. LIVYLEFIELD: NO. 


THE WITNESS: I took a piece of rain pipe and 


a couple of pieces of two vy four and 1 made a mock-up of 


a Maxim maciaine gun. 
9) Is the machine gun depicted in that photograph? 
Yes. 


Does it show Jack in various other poses with 


A those other pictures, this picture here of 
him, that is a toy gun, but this one with the holster is a 
Smith & Wesson .38. I nad a detail to bring a dead sailor 
nome for burial and I wore side arms and I managed to get 
home. 

That was about a week before [ went overseas 
again. And I gave these to him and he wore it and I took 
pictt es of it. 

And tiiss One here, that is actually a toy gun. 

Q SO with the exception of the first photograph, 
the other photograpliis depict toys? 


A No, no, this is subsequent to tne war. You will 
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notice a couple of years older. I don't Know just 


old ne That 28 a 22 Fifie:. I believe it velonged 
one of my brother-in-laws. 

liow Old was he whe was pointing that .22 
rifle? 

I can only ques: Mr. DI ynd, but I believe 
must have been about 10 or 11 ’ yld at the time. 

MR. DIAMOND: Hay pass he to the jury? 

(Defendant Dwyer's Exhibit 1 received in evi- 
dence.) 

(Def. - lant Dwyver's Exhibit 1 yiven to the jury.) 

Ny COURT: You will excuse me a minute. 
(Pause. ) 


(Continued on page 368.) 
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mdlt 1 


have you 


finished with the 


The jury 


THE COURT: counsel 

(Pause. ) 

THE COURT: 
human. 

(Jury excused, ) 

(In open c I - jury not present.) 

THE COURT: , ronrtlemen wonder 
why I said “We are all desperately human. 


} 


The © are certain biclogqical functions which 


occur in every human being, and one of them needed to be 


taken care of by one of the jurors. 


MR. DIAMOND: We have another biological 


function to deal with. May Mr. Dwyer be excused: 
“THE COURT: Certainly. 


(Recess.) 


(In oven court - Jury present.) 


THE COURT: All right counse]. 
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DIRECT EXAMINATLON COHTTHURD 


BY MR. 


overseas that you sent 
That was 


practice, anti-aircralt 


of the anti-aircraft machine guns i mn an @ 


mpty 


50 calibre cartridge after Was « J remember, 


ques 
printed postcard back ‘ 1, thanks tor the bul 
Now send me the qun.' 

You had tw Mr. Dwyer. Would you 
describe to the jury what Jack was like, very briefly) 


A Well, when he was born in : why, he 


underwent surgery when he was four weeks d and very 


serious, and we almost lost him, and he was a normal 
But then when the war started of course 


whole country was whipped up intota patriotic fervor, 


chi ld. 


and 


everybody, children, grown-ups, that's how that picture 


é 


with the machine «un, which [T think 


bably was the 


beginniny of his interest in anything chat was related 


to war stuff, anc it didn't mean anything in particular 


at that particular time. That was when, let's say, his 


penchant for collectiny stuff began aft the war as 


YOUTHIERN Df.iate t COURT REPORTERS. thS COUR EROS! 
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he 


| 
| 


) 
‘ 


in 


} 


on ly love 


more and 


anything, 


about ten 


toyether. 


Baltimore, 


about 


than 
withdrawing 


the DOY Was 


ittle obstin rod ' ing ke that. 


‘But rat mem ne he must have been 
or eleven y« ; tik iad an aunt and uncle 
qoing out or 
Woudl 
Aunt Fthe! saying, “Jack, people 


you as much as you will let people love you. 


In other words, aut this | it he was being 


moce withdrawn, but, as Say rin’'t mean 


to me. At that moment it was only by hindsight 


years ago that the pieces started to Fit 


tandpoint of boyhood aggression, 


SUUTHERKN [Tt (att COMIKE REPORTERS CFS COUR TEOMy 


hiah 


student activitie: 


Whereas Wor be acti 

wouldn't ; } right 

That's true. Jack, whate 11S particular 
interests or hobby of the moment might », whatever it was, 

mis always all « -ossing. Whereas Bob, he 

into «everything. 

What kind of father you insofar as 

is concerned? 


r thiwk % ‘re 1 ee o mg myself, 
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they 


nducted 


Il waq 


that, don't want 


temper, 
something ¢ ways ‘C ash. i with with Jack, but 
more out i Os more than anything ¢ e on my parg- 


at 
| 


ay ; mk you this, and bring 


incident, and we will not yo into mwiny of them, but thi: 


yc incident when you talk abs rar, what was that inci- 
lent about 


dround ten years 


COE REPORTERS CES COMI EEN Ds! 


crowded ove 
Anyway, 
1 


and wouldn 


shook 


nn nouses : thes cet really whipped 


fFaghnt back? 
have 
ation with 


eally 


occurred right ron { you see. 


wha 


We] ; } mck to my own hovhox« 


a. 


qrowi about two 


You! woulda 
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winning, 


pline 


trays. didn't know at 


first what 


buying the 


910.98 stu 


them. 


wt 


THIER 


of things 
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years and the 


sychiatric 


good deal after 


nt objects to 
the military. 


the record. 


hlt any psychiatrist? 


sychlatric counselor whe 


n his *discharae record. 


°2 Oo} that was? 
GCvjcct to what he 
learned about 


is hearsay. 


rimissible. 


YOUTHELAN 1D i COURT REPORTERS 


eorev ieee NEW YORK N ¥ 


Perth 


Jack was un 


ime tor extreme 


Union C 


county 


all the 


mentally 


ic, Without 


was possible 
would retreat even further r Nis own mand, and 


speak , ‘ ' Clie t li sre il could not !} brought 


BEST COPY AVAILABLE 


OKT REPORT! 


ime were you 


as though I 


1s probab 


put 


nad 


OOKed like 


AW) Ait WW Vilma ONY 


occupation? 


e owners is 


tiiat he 


ana 


LI fer- 


hand a book with 


a book entitled 


library encompasses only books in Englis 


comparable books that were published 


in Japan and written in Japanese, publisi: in Germany and 


written in German, and probably some Italian. I'm not 
sure about the Italian. 
How many books altogether did ne collect? 
I am trying to f lize the book shelves in 
basement that he has, has them all indexed. ‘They 
apply to the French Foreign Legion, o this and that and 
that. ‘They wonld excend for approximately 12 feet, and I 
believe there are five rows of them, and I have read tome 
of those books, and I find some of these interesting history 
LOOKS. 
show you a book and it says Japanese Hand 


S DOOKS? 


Mauser one of his vooks? 
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Submachine Gun, 


that 


icates, not the same 


lications 


novel, sup- 


name regarding 


ivil War and even 


lussolini, one of 


in, all the war 
in particular. 

figures? 

of then, 


es Wt te je 
don't Kiow wii 


the different services, 
Samaral Swords; he | ven got these si s that the 


Africa, 
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actually sanumade stuff. But these are collectors' items, 
Mr. Diamond; some of them are pretty valuable to collectors. 
Q I show you some items out of a box marked DW-4, 
This helmet, is this one of Jack helmets? 
A lie has just about any helmet you can nane from 
any nation. 
Did he trade and sejl these and so forth? 


A Well, from what I have observed and what I can 


learn on these people that engage in this nobby, they set 
up like a flea market in different places from time to 
time. ‘They buy and sell and collect. 

But the idea 1s to acquire something they have 
not got or something that 1S more souyht after. I suppose 
it would be like collecting postage stamps. 

Q And this Nead with the helmet, is this one of 
the helmets? 

A 

8) Do you Know why he put them on these model 
nueads? 

A I don't know, but I do know that he nas down 
in the basement mock-ups ne made. lie tried to buy these 
store dummies that they display clothes and dresses on, but 
he could not get those, so he fabricated a full articulated 


Outline of a person and he had one with a full German 
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infantryman's rig on, everything, a particular brancn of 
the German infantry; one with a Japanese infantry or 
Japanese, wiat tiicy call the marine landing force. They 
are an infantry type. lie had these set up on wooden 
Stands, the sane as you would a store dwanay, and in some 
cases for some macabre reason, it struck me, he had a 
plastic human skull, and he had the human skull on it. 
Q lie had jiuman skulls? 
A In place of a head. 
Q Were they manniquins where ne nad the full 
uniform? 
Yes. 
Q were these manniquins the size of an ordinary 
human being? 
They were full size; they jad to be to fit the 


uniform. The Japanese by stature are smaller than Americans. 


| 


ue made tnat to tue particular size so that the uniform would 


drape properly on it. 
Q Now, I slow you another helmet. was this in 
your baseinent? 
Yes. 
Q And without going through all the various inel- 


mets and so forth, did Jack nave many of these in tne 


basement? 
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Mr. Diamond, wat you have in all that stuff 
there presents probably less than a quarter of his total 
collection. We broudit this Stuff in a pickup truck today. 
lt would be impossible to get it in, all in in two or three 
trucks. 

Q Tais is only a small portion? 

Yes--uniforms, medals, you name it, ne has it. 

l am showing you now some items from DW-4. Lo 

what that 1S? 

that is a United States Marine Corps flag. 

Did Jack have that displayed in your bascment? 

Yes. bear in mind that 1t was impossible to 
display everything, but that was displayed down there on 
the wall. 

What about these? 

faey are somebvdy's combat boots, but I don't 
know wio. lie las all Kinds of combat boots. 

Q lie collected them? 

Anything relating to military equipnent,. 

@) And again from the same box I show you tiese. 
Can you taese itens from here? 

ney are military insignia for officers or 

enlisted men. f guess ue unas a collection from just every 


couitry or power, military torces., 
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@) bid he actually deSianate wnat each and every 

emblem was? 
Generally, as far as I can recall. Ue has a 


vast collection, Mr. Diamond. have seen only a small 


part of it. I know it is tnere, because I move the boxes 


arausid, because it is impossible to display everything. lie 
put the choicest things on tiie walls in frames or on dis- 
play. 
Q Going to DW-6--I am not going to each and every 
item, iir. Dwyer--but just as examples. 
{ think that is the Don't iread on He flag. 
I think that is one of our colonial flags, Don't ‘'rcadl on 
Me. Tnat was before we had a national emblem during tue 
Revolution. We sad tie Pine Tree flag and the Von't Tread 
on Me flag, different banners like that. 
lig collected those? 
That, of course, does not date 
to colonial I Diamond. ‘That is a replica. 
from the German Navy, but I am not Sure, | 
from World War II? 
probably would be World War I, World 
War II--I don't know. 
liow does Jack to your knowledge feel about peopld 


who are handling this? 
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‘e¢ touch it. 

he ever forbidden you? 

cannot touch the stuff; nobody can touch 
that stuff. 

Q You were here yesterday or the day before when 

I asked you to pick up the stuff. Did he say something to 


you about touching it? 


A You might break it or something like that; don't! 


Now, can you see from there ciiese medals? 
A I helicve that is every decoration tiat our 
Armed Forces give. I tnink that collection is complete, 
including the medal of honor, the blue ribbon. I don’t 
know whether that is an Army or Wavy medal of honor; he 
may have both. They are slightly different in configura- 
tion. 
I am only taking a few of the items out, Mr. 
Dwyer. I show you what appears to be a bayonet. 
A Tnat is a French knife, I think that goes back 
to World War I. I believe that goes back to World War I. 
Q This was Jack's? 
Yes. 
And this? 


This 1S a form of machette I don't Know where 
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that would come from, but it 1s us in the jungle, I 


And that? 

A Hold it sideways. It would probably be a form 
of combat knife, but I'm not sure, Mr. Diamond. It is no 
necessarily ours, it might be some other armed force. There | 
are bayonets, there too. 


i 
Q Does this form only a small part of the collectign 
of bayonets? 


A Overall. I would not say this is a small part 


of the bayonets, Mr. Diamond, but I say I don't Know exactly) 


how many various kinds. I don't have too much interest in 
them myself. 

I am not going to tare the time to pull them 
all out. 

you what appears to be a hat with a 

skull and crossbones on and a Nazi swastika. 

MR. LEVINE: I object at this point. If Mr. 
Diamond wants to have tiie witness identify all of these 
items as part of a collection of his son's, that is fine. 
I don't think he is right now prepared to qualify Mr. 
Dwyer as an expert on World War II memorabilia, and I 
think we have gone far enough. 


MR. DIAMOND: I withdraw the question, 
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bo you remember these items being in your 
nouse? I show you a box or items out of a box-- 

MR. LEVINE: Your lionor, once again the Govern- 
ment makes an objection. If he wants to bring the bex to 
the witness, wave the witness identify the contents of the 
box, the Covernment has no objection to the box going in 
evidence. 

MR. DIAMOND: I will be ylad to do it. 

Will you look at the contents of this box, sir. 

They are‘insignias. Yes, that is part of the 
collection. 

COURT: Do you want to offer it, counsel? 
DIAMOND: Yes, I offer all the items. 

MR. LEVINE: ‘The Government objects on the 
grounds of relevance to all of them. 

Wik COURT: We will mark them in evidence. 

Mk. UIAMOND: I would prefer to have them all 
marked as I~2, your lionor. 

(Defendant vLwyer's Lxhibit 2 received in evi- 
dence.) 

Will you identify these? 


That is all I have ever seen, all those there. 


COURT: ‘The record should reflect that tney 


4re Ssawords, 


MR. LEVINL: Your lionor, aS I understand 1lt, 
Mr. bwyer has already orfered all of these exhibits into 
evidence. there is no need to identify tnem, 
THE COURT: } The jury has 
look at them, too. 
Let me show you these. Are these photographs 
of Hitler? 


Yes. 


Ml COURT: That was also part of the nee | 


rik WITNESS: Yes, sir. I believe these were 


acquired from the other side by traders or whatever you 


want to call them. ‘they trade back and forth in this stuff. 


I believe these are oriqinals. They are like recruiting 
posters, I guess, because ne has recruiting posters like 
our forces in World War I also. 
le collected these posters from every country, 
wherever he could get them? 
A Yes, whatever he could get, early ones. 
are more nelmects in this bag? 
Yes. 
(Q his baq is loaded with books. ‘To your knowl- 
edge are they all military hooks? 
A Ynuey would ve technical inijlitary volumes 


historical, actual history of different campaiqns of 
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Lacluding not only ours,but French and German and so 


And this flag? 


And this? 
German. 
% German flag? 

You should see some of the Italian there, 
too, I think 

are not replicas; these are the real 
McCoy. ‘lo r : 9f my Knowledge they are from wiia 
told 1 
Another one, the Same tillng. 


Another flag? 


see this German uniform? 
seen it, but I don't Know wnether it is 


German myself I don't know what it is. 


Q Was that on a manniquin, a manniquin tiat you 


talkeu about? 
A No, I don't think that was on a manniquin,. 
Tals is one of our own Marines. 


Anlerican Marine Corps? 


VO you KNOW how many uniforms he had altogetiier? 
Z 


Goodness sake pain the attic there was case 
after cause with uniforms, I components of uniforms, 
And ¢t : d wits neads? 


to display all those helmets that 


nave a genuine Numan 

I believe that ne had a Japanese skull. raey 
were pretty common, tne service during the war you 
could pick them up on the beaches in the souti Pacific, 

lig wad one in ALS collection? 

I nad one aboard ship 1 the Solomons, 

‘iat 1S a replica of a flint lock rifle around 
Kevolutionary times. he got interested wien they had a 
Fourth of July celebration in Gettysvurg, Pennsylvania, 
and he a friend over there and he started to get interested 
in that stuff and ti parade, like tlhe Blue and the Gray, 
anu so on. And s t ti : I tniak ne iad a 
couple of those. 

lic also had two iuge wagon whicels that he 
gOing to makc a Civil War cannon of. il@ waS Supposed to 


mane a Carriage, and there is a place out in Michigan, they 


brass or ni loadcr 


jungle camouflage but there are 


many of those t: ne has got around from various ser 


tiiat AS. 
more juncle camouflage. 
jungle camouflage? 
»e for surc. 
's see it, it 1s camouflage. 
the intention. 
uniform jie in the basement? 
we Lbritisil. 
can you identify that one as being 
basement? 
Yes. I believe that is uritish, but I'm not 
It could be British or Canadian, and I'm not sure, 
‘nis one? 
I believe that is American, at the time 
World war I, but I'm not sure about 1t. 
And this and others? 
More jungle camouflage. 
Did Jack over the ycars he got older tend 
to become more and more involved or iess and less involved? 


A jo, more and wore. tie became completely 
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that he would meet 


’ 
a 


commonly described as qun 


pe yple 


because most of them 
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put ree paragqrapnS ago. 


flea markets? 
he do there? 
Objection. 


up a table. 


resent 


never been to one, 


te what he did there? 


you 


lf tel little about it, 
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with, 
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MR. LEVINE: Objection. 

Q Where did you ‘arn about this? 

A I know diifeecent people that are interested in 
this hobby, people locally from Edison. 1s not an 
uncommon thing. 

Q Jack has been charged with some serious crimes 
nere, trading and transferring guns and so forti\. 

Jack in the business of making money on these things? 

A If ne is I don't know where. 

MR. LEVINE: Objection. 

HE COURT: ie has answered. 

Aside from Lr. Stewart and tne Marine medical 
psychiatrist, the Air Force psychiatrist, do you know 
whether or not he has gone to any other doctor? 

A Yes. 

What other doctor? 


Presently he is going to Kutgers Psychiatric 


Where is that? 

Well, they have a center in Metuchen. Initially 
[ believe he went to the Metuchen Center. Now I don't 
know where he goes, to New Brunswick or Metuchen, but I 
know he goes there weckly. 


Q Have you seen Jack depressed at any time? 
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A About nine or ten years ago there was a situa~- 


tion. He reached a stage where it even became apparent to 


me, and certainly to his mother, and this led to him being 


taken in wand by Dr. Stewart, because his mother becane 
so alarmed at the state of his depression, 
MR. LEVINE: Objection. 
THE COURT: Yes, anything from “because” on 158 

Just erase that fsom your minds, ladies and gentie=- 

Tt: 2S: atvicKken: 

Q Were you also alarmed? 

A Very much so. 

Q Just talk about yourself. Why were you alarmed 
ten years ago? 

MR. LEVINE: Objection, your Honor. 
MR, DIAMOND: He is testifying to what he Saw. 
MR. LLVINE: ‘The question asked why. 
THE COURT: I am well aware of it. Go ah 
See if you Can anSwer it. 

A For a period of time he lost all interest in 
even his nobby, his weight lifting or anything. He just 
lay on his bed, remarked that he was not this, that, or 
thus, and I called our friendly doctor, Dr. William ‘oth, 
and he, in turn--Jack knew Dr. Toth and he had a great deal 


of confidence ir him; Jack would not confide in me-- 
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THE COURT: What happened then? 
e went to Dr. Toth and br. Toth arranged 
Dr. Paul Stewart. 
your knowledae did Jack ever threaten his 
own life? 
A To my knowledge? 
Q Yes. 
I have no direct knowledge of it. 
bid you learn that from any other source? 


MR. LEVINE: Objection. 


ii COURT: I will let him answer it. 


Yes. 
Q Since the date of Jack's arrest back in October 
of 1974, what nave you observed about iin? His demeanor. 
Very moody, depressed, nervous, extremely ner- 
vous; wis hand shakes. 
Since the time of his arrest-- 
mk. LEVINE: Objection. 
THE COURT: Wait a Ss ‘ There 1S not a 
question yet. 
What is the rest of the question? 
Q Sinee the time of his arrest has he said any- 
thing in your presence which has given you concern about 


his welfare? 
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LEVINE: Objection, your Honor. 


COURT: The answer 1S no, t wilt 2et 26 


Mk. DIAMOND: No further questions. 


(Continued on page 405.) 
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THE COURT: bo you want to cross examine? 

AR. LEVINE: Yes, your Honor. Does Mr. 
Boyan want to question him? 

THE COURT: Mr. loyan, do you wan* to 
question him? 

MR. BOYAN: No, your Honor. 

THE COURT: TI didn't think so. 
CROSS EXAMINATION 
BY MR. LEVINE: 


Q) Mr. Dwyer, you Said your son collected 


pictures of World War II, war leaders, is that correct, 


and you brought some of them here in the courtroom? 
Yes. 
Is that all he collecte’?, World War: II 
war leaders? 
A Is that all he collected? 
9) No. He collects pictures only of World War 
II war leaders? 
A He collected pictures of the principals. 
That would be about four. 
QO What were the four you recall? 
A Tojo, Mussolini, Hitler, Stalin. I'm 
talkiny about the enemy war leaders. 


Churchill? 
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ve he has a picture of Churchill, 


picture ot MacArthur. 


, 


Lisenhowe! 
Possibly. There's books on Eisenhower. 
Do they appear here today? 


MR. DIAMOND: I he be allowed to complete 


MR. LEVINE: lle did. 
THI COURT: [ thought he did, too. Are the 
books on kisenhower here today? 
MR. LE i: That wasn't the question. 
THE WITNESS: He has a picture of Eisenhower 
on the cover f a book, “Crusade: in Europe.” 
MR. LEVINE: Mav the reporter read back my 
last question. 
(Question read.) 
() Are the pictures of Churchill, Roosevelt, 
MacArthur, and Eisenhower here today? 
A I don't know. There is so much stuff in 
there. T didn’t pack that stuff. 


MR. DIFAMOUD: I represent to the Court I did 


not pack it either, so IT don't know. 
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THE COURT: I don't want you to testify. 


Well, this one is here today, isn't it, 


That's not a picture. That's a print. 
you were shown a picture of 
Mussolini, weren't you, that you identified here today? 
A I believe so. 

Who decided what to bring: today? 

I didn’t. 

Or yesterday, Mr. Dwyer? 

I..dtdn’*t. 

THE COUR’: Do you know who did? 

THE, SVITNESS My son decided what he was 
bringing. When 1 say “decided," he grabbed as much as 
he could load. 

But he has a picture of Churchill and 
Roosevelt, to your knowledge? 

A I believe so, but I wouldn't swear to i€. 
@) And they are not here today, is that correct? 

I don't know. 

I said T don't know what's all in those 


cases. You're opening them now for the first tim:. I helged 


wouldn't let me touch the stuff. 


load them in my truck, but I didn't help pack them. My son 
! 
! 
{ 
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MR. 


| ; 1} . 
LEVIN: 


Dwyer to see if the picture 


brought today? 


{. MR. DIAMOND: 


LEVINE: M 


MR. 


taken some of the item sS ou 


witness, and I want to know 


of the other pictures are h 


THE COURT: Tt 


to look at it. How about t 


and gentlemen? 
(Recess. ) 
(In open court 


THE COURT: Mr 


could you find a picture of 
the paraphernalia 


THE 


WULNESS: 


THE COURT: A 


have an 


Do you 


MR. LEVINL: Y 


Q Mr. Dwyer, on 


were asked the question as 


a firearms collector, isn't 


A S “ 1 firea 


May 


408 
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we have a moment for Mr. 


of Roosevelt or Churchill was 


I object. 


r. Diamond has selectively 


t of the boxes to show the 


if the witness knows if some 


vy 


ere today. 


's going to take him some tine 


aking a cigarette break, 


jury present.) 


. Dwyer, the last question was, 


Roosevelt or Churchill among 


No, S1Fr. 


ll right. 


y other questions, 


es, Honor. 


your 


direct examination I think you 


to whether or not your son was 


that correct? 


rms collector? I don't recall 


ladies 


| 


] 


Is your son a gun collector? 

A gun buff, I think the term is. 

low many guns does 

I don't have any idea. think he has a 
that flintlock thing. 

No pistols? 


know of. His collection that he 


had he had to dispose of through dealers in order to 


finance his 
for example, Mr. 
your son have, approximately? 

I have no idea. 

Three? 

He would have more than three. 

Five? 

had more than five. 

Fifty? 


I couldn't say f ¥ No, I couldn't say that) 


One hundred and fifty? 


he have pis ols? 


», yes, twenty 


the Air Force the time. 


saw it, too. 


haven't asked you 


chine yuns, have you ever seen down- 


this introduced in evidence? 


theother day. 


of these before in the 


No. 


You were here in court while I read these 


letters to the jury, weren't you? 


A Xes. 


You heard me read this sentence, did you not: 


"B.S... may have a spare 40 for sale, that's 


the MP 40." 
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this weekend. The problem with 


40s is that ce Thoinps wy are popular and everyone 


wants one. To me they'r cay. v had about eight of 


times 


you never saw one in the basement? 


had at least more 


than fiv 


stified to? 


than five guns, yes, sir. 
Ten? 
Yes, 
Fifteen? 
I would guess that. 
Twenty-five? 
You're qetting beyond inc now. T didn't count 
them, but I Y ; visualiging them, 
roeyou to count? 


sald | aw visualizing. 


412 


what was mounted on 


couldn't be put on 


to identify these 


uniriorms, is that correct? 


collection? 


lias he ike r ( -his uniform 


collection? 


Yes. 


And you have identified these books as part 


>tion? 
It } ym his morning. It 
those cases. 
he has asked you to identify this bugle. 
mounted on the wall. 


wntify this hat as part 


coll:ction? 
I have 
; collection? 


that came from the 


collection? 


countless 


part of his collection? 
in display. 


seen his Revolutionary 


was mounted on the wa 
And thes 
He had ‘ of different kinds. Over 


period of time he had different sets of combat boots. 


came from my home this morning, so I would say it 18s part 


ofhis collection. 


collection, 


correct? 


rou asked to bring in 


yesterday any of stols, subwachine guns, rifles, 


short barrel rifles, ha ‘oy § collect 


Levine. 


second. Let Nim answer 


jucstion was j oDring 


I wasn't asked 


Dring it in? 


you have any redirect? 


REDIRECT EXAMINATION 
BY MR. DIAMOND: 


S$ coming to your 


house on cross ex. , l You jyuse tell the Court 
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and the jury what you meant by that? 

A That was about twenty years ago, Mr. Diamond, 

Q What happened then? 

A Well, my son was in the Air Force at the time 
and he was stationed up at Arison Air Force Base outside 
Fairbanks, Alaska. 

Q That's Jack? 

A Yes. And prior to his transfer tc Alaska 
he had been in the Air Police Station for training in 
California. He had apparently purchased from a uraler in 
California a German light machine gun. 

Now, it is my understanding that at that time 
it was perfectly legal for a collector to have -- 

MR. LEVINE: Objection, your Honor. 

THE COURT: Yes, seeeiiail, 

A (Continuing) Well, the agent that came to 

see me told me this. 

MR. LEVINE: Objection. 

TUE COURT: We are going to [find out what the 
agent came to sce you about. Go ahead. 

A This agent came into my place of business, a 


Department, and he said, "Wwe have a record from dealer 


young man, and he produced identification from the nocqneny 


in Ca!tiosnia that sold your son a German light machine gun, 
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and we have been tracing this gun from dealer to dealer 
all over the country. We want to see the gun and see if 
" 


it has been legally deactivated. 


I said, "Well, go and take a look at 


is in Alaska.” 
We said, "We know thet." 
He went and examined the gun which had been 
welded shut and he came back and told me the yun is all 


right, and said "We have always been one jump behind the 


moving from dealer to dealer. They file reports when they | 


scll a weapon like that, but by the time it rcaches 
wherever these things are processed, the normal delay might 
be weeks and months and we have always been one jump 
behind, now we finally caught up with it." 

And he came back and told me the gun 1s 
properly deactivated hy welding and it is perfectly legal. 


That's the only weapon I have ever seen. 


> 
* THE COURT: It was welded shut? 


THE WITNESS: Yes, sir. 
THLE COURT: Okay. 
THE WITNESS: And that was twenty years ago. 
THE COURT: ‘That was your one question, 
iir. Diamond. Do youn have any mor” 


MR. DIAMOD: No, sir. 


x*t 


EXCERPTS OF TRANSCRIPT OF PROCEEDINGS DATED 128a 
DECEMBER 19, 1975 
mm jb zk * * 
UNITED STATES OF ANERICA 


V. 


JOHN J. DWYER and 
JOUN S. DOBRANSKI 


December 19, 1975 
16323: 4.8. 


(Jury in box.) 
THI; COURT: Call your witness. 


RO: B E RF T% ee ee ee oa a witness called 


on behalf of the defendant Dwyer, being first dnly 


sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. DIAMOND: 
Doctor, you have a cold? 
Yes. 
Just try to keep your voice up so the jury can 
acoustics in this room are bad. 
Dr. London, wiat is your profession? 
Nedical doctor, psychiatrist. 
Where do you have your office? 
Last juth street, 338 Last 30th Street. 


Will you past deseribe your bachyround? Wire 
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you went to medical schocl. Your qualifications. 

A Medical school, University of Miami School] of 
Medicine; psychiatric training, New York University, Belle- 
vue Hospital Center, Manhattan Veterans Administration-~ 
it's all part of one complex; presently on the teaching 
staff of New York University Medical School, Bellevue; and 
private practice and a director of a snort term therapy 
and habit and pain control unit, KMellevue liospital. 

Q Doctor, did you have occasion to see the defen- 
dant Joun Vwyer at your offices on or about December 6&, 
LOS? 

becember 8th? 

It was a Monday. 

The ‘5th. 

The 15th? 

Yes 

Was anyone with him at that time? 

lig was with his father. 

bid you take a history of Mr. vwyer at that 
time or you talk over nis background with Lim? 

Yes, sir. 

0) Woulu you tell the jury what that history was 
as related to you? 


Well, Ur. Ovyer emerges aS oa quiet, solated 
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man who lives a very Separate life fron the rest of the 


world. 

Tw) In what way does he live a private separate 
life? 

A well, he has a very Singular involvement ina 
particular hobby which has become more than a life style 
than a hobby, which is lis collection of military equipment. 

Q Now, before today you have not seen this equip- 
ment? Is that right? 

A Never. 

Q The fact that he had such equipment, was this 


related to you by John or his father or both? 


A I would say by John. 
Q How long did your interview last? 
A About an hour and 15 minutes with John and witn 


his father. 

() Did you have any discussions with the fatner 
about his relationships with John? 

A Yes, 

Q Will you just in your own way describe wiat 
that relationship was as was told to you? 

A Well, Mr. vwyer, Sr. felt that he was too nard 


on--I'm not certain whether it was Jolin or both the child- 


ren when they were growing up, and that f£ think he implied 
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if he had had to do it over again ne would not have stressed 


some of the values that he felt strongly about, and one of 


tne consistent values I[ think was that there was one quality} 


ne could not stand in a person, which was cowardice. 
Cowardice? 
that he was desperately afraid-- 
LLVIN: Objection, vour Honor. Could 


approach tne side bar? 


THE COURT: sure. 

(At the side bar.) 

LEVINE: Mr. Diamond is bringing out hear- 
Say statements by persons tnat were made to this doctor 
in connection with vais examination. I Know that the law 
is clear that statements made by a defendant to the doctor 
are aumissible as verbal acts and only as verbal acts. 

I think the Government 1s entitled to instruct- 
ions to the jury that these statements were to be admitted 
only for the fact that they were made and not for the truth 
of the matter asserted. 

THE COURT: I think tunat 1S pretty obvious, 
will tell them that, if that is the way you want it. 

(in Open Court.) 

THE COURT: Dowtor, all these utatoments that 


you wave veen refervangy bo refer lo slatements made Lo you? 
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THE WITNESS: Yes. 

THE COURT: Ly ilr. bwyer, the defendant, or Mr. 
Uwyer, S©r.? 3 that correct? 

THE WITNESS: 

YHE COURT: You nave no knowledge of what the 
facts were going wack into chi ldnood? 

THE WITNESS: I nave a briet “utline. 

“Hk COURT: You were not there. 

WHE WITNESS: On, 

"Hk COURT: Ladies and gentlemen, you have to 
recognize the difference. ‘biese are statements maue vy Lilie 
defeudiant or his father to the doctor--that is all ihe is 
testifying to--as to wnat he was told. 

Go ahead. 

8) And as a result of what was told you by Hr. 


Dwyer and his son you formed certain impicssions, you had 


certain impressions and formed certain professional opinions? 


| 
A Yes. 


Q Will you relate wnat the father Said to you 


and what your impressions were? 


ir. Dwyer, Sr. told me that cowardice was a 
thing uc feared. tic did not want nis children to be 
cowards, and I think it Was more dangerous to Jon to be 


in a fight and lose because 1s fatner would come down 


to 


a 


17 


18 


19 
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mucia harder on him in terms of losing a fight tnan demon- 


strating what he defined as cowardice; in other words, tne 


scene was set that Jolin, wio apparently isn't a fighter by 


nature, wio is not interested in any panysical violence, 


according to John, and, apparently, his father, sort of } 


was forced becauSe lis father was very punitive in terms 


of losing. 
Is that clear? 
re) Yes. | 


Now, aS a result of your conferences witii Join 


and his father, as a result of the impressions you gained, | 


did you come to any opinion as to now Jonn became involved 


in this private world, 


’ 
as you described it? | 
A Well, | 


I suppose that it was kind of John's 
way of really fulfilling his father’s idea of being an 


appropriate or proper person. This is my speculation, that | 


John's father, Mr. Dwycr, Sr., has 


a great reverence to } 
| 

' 

World War II and wha he did in it and the military role | 
| 

that he was involved in 


from my interview. I got that 


information. 


And my thinking is that John, Mr. Dwyer, Jr., 
complied essentially with his father's wishes, but processed 


those wishes in a different way and became essentially in 


his own view a good son in that he devoted his entire life 
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to pleasing the things his father loved, except it really 
was not the things his father loved. I can't think of any 
great analogy to that. 

Doctor, I don't Know if I am right when I use 
this word--is the term sublimation? Is that appl cable 
in a Situation like this? 

No, I don't think so, because he would be 
putting down 21s desires; he is not putting down his de- 
Sires; he is living it through his life. liis life is this 


military equipment. It is kind of saying, “Look at me; I 


am a great success." 


And by just looking at it, it looks very success 


ful. It looks like a big collection. 

Q AS a result of your interview did you form any 
Opinion as to the kind of personality or tile type of per- 
sonality Jonn had? 


A Shy, withdrawn, seclusive, sensitive. 


j 


Q Did you during the intérview have the opportunity! 
to examine any documentation or any photographs, particularly 
the DW-1? 

A Yes, I saw these. 

Q And it is true, is it not, that those pnoto- 
graphs depict John as e young boy dressed in military garb 


and handling toy guns oad a real yun? 


n-dlirect 
Yes. 
Did that in any S: in forming your 
opinions? 
ymewhat. 


Did you have he benefit of any psychiatric 


mports or any other information at the time you made your 


examination? 
Yes. 
What were 
I have them with me. 


Was there a report of a Dr. O'Connell? 


Could you take those reports out? What 1s 
the date of that report? 
October 5, 1974--no, date of examinaticn, 
September lith and i 1975. 
Did that psychiatric report assist you 1n any 
way whatsoever in helping you form your opinion? 
A 


(Continue 
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Q Doctor, in viewing these 1n: men of war, 
and paraphernalia of wa and assuming that this is only 
twenty-five percent of *. actual collection, assuming tha 


he's been collecting 0! things virtually all his life, 


assuming further that » has very Little social life, 
that he is a man 38 years f age, assuming further that 
aside from some military service, he's always stayed in hi 
family's home, assum further that he built his own 
manne juins and put uniforms on them and made them iook 11ke 
soldiers, assumin rther that he had actual model heads 
with helmets on r all bout his trove room, assuming 
further that he becaine a machinist not so much for making 
a living, but for earning money to invest and reinvest ih 
instruments of war, assuming further that he has always 
been a shy and withdrawn man, never social zinq or rarely 
socializing with people, assuming further that in the his- 
tory of his family, it’s been entirely military, going 
back to 1812, assuming further that his father expected 
him to live up to that military tradition, and that being 
tne peacetul and shy person he was, he couldn't do it, 
assuming further that he, rather than sociali’. wit 
people, took in stray animals, cats, showed them love 


never assaulted anyone, was never in any trouble as a 


up until this very pertod of time, could you form, or 
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have you formed ar 


Dwyer was criminally nsible or 


intent? 


Objection, 


That part 


We have 
stay. 
defect 


mental 


mental 


a 
4\ 


‘motional 


emotional] 


label; 


Accordiny "he nS 


manual, Tt would schizoid 


Say a 


differentiated from another 


Do you .Orm an 


as a result of any permanent di 


MR. LEVI 


no basis in the record. 


of 


word I 


Are 


2 


sychratric 


personality. I 


opinion 
order 


Qbjyection, 


not Mr. 


had Criminal 


any 


your Honor. 


it, counselor, you'r 


of the assumptions 


all 


to whether or not 


have a difficult 


problem. 


problem was that? 


you looking for 


way that could be 


diagnostic 
think 
clearly. 

whether or 


to 


or defect -- 


Honor. 


your 


There is 


ns] 


445 


an emotional 


tional problem, 


As 
emotional roblem sidered -- we are dealing 
with semantic;3, isidered 

semantics. 


‘ciation of 


defects.| 


‘se things 


emotional p 


emotional disorder? 


is he does have an 


io 


forcable with the word 


emoti¢ nal 


lefect 
Did that emotional disorder, in your opinion, 


<qUulrements of 


AR. LEVINL: Objection, your Honor. 


inartfully phrased. 


THE COURT: Well, 7 


t think the loctor do you want me to 


Mit, Yes, 23) 


13 


14 


15 


18 


19 


21 


incident 


At that time my opinion 


disease 


whether 
whatever 
substantial 


Capacity to appreciate 


conduct, 


wronqfulness 


conform 


itary « quipment, 


awl for 


defendant 


have an 


that 
i 
} 
ult 
intial 
] 
| 
| 
| 


| 
| 


1is issue ot! 
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47 


In other words, I think that he is driven by 


what I would call technically a repetition, compulsion to 


deal in military instruments well above and beyond any law 


that would bind him. 


THE COURT: Do you feel that this is a thing 


for collection or dealing? 


WITNLSS: It's coi lection. I. don't 


THLE 


understand the nature of collection and dealing. In other 


words, I don't know very much - in other words-- 


THk COURT: The case here involves an allega- 


and transfer to others of military equipment. 
y | i 


| 
| 
| 


{ 
adh. 


I mean by dealing. 


THE WITHLESS:: I have been given the 


that collection involves dealing. In other words, I have 


been given the impression that in 


order to collect, you a 


te obtain it and kind of trade things, and that way -- 


that's how he understands collection. 


In other words, you have to collect it from 


someone and in turn trade with other’ people, but T don't 


know anything about qun collection or gun -=- 


bector, you're not a forcign psychiatrist, 


are you? 


not accustomed to coming in day after 


a.) 


day to court 


A 


Sle 
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acl testifying as a psychiatrist? 
Right. 
iMow rany times have you testified in 
This.is the tirst. 


The. first time... Sco thak.you' re not. a 


to dealing with, lawyers and leyal terms; is that r 


A 


time you're 


Right. 

All you're doing is telling it as you 
Yes. 

There's always got to be 


TH; COURT: 


called as @n expert, Doctor. 


court ? 


ccustome> 


ight? 


see it? 


& ERS 


Doctor, is this a compulsion in the nature of 


(2 

like a kleptomania who feels compelled to do tning 
A Yes. 
Q) Compelled to take things even though 


don't need i 


\) 


A 


tz 


Yes. That suits -- yes, that fits. 


> 


they 


An inner driving, an inner compulsion? 


Right. 


Would this be truc if Mr. Dwyer took 


to sell them, to take the money, to buy more guns 


collector? 


A 


<) 


Yes. 


Doctor, we lay people know, I think, 


quns 


as a 


something 


| 
| 
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of Walter Mitty and the private world that he had. Is 


this something of that nature, a private world that he's 


A It 1s his world. It may be private to us, 


S not private to him. 


| 

| 
created for himself, a secret world? | 

| 

| 

| 

it 


In other words, there's nothing secretive aboy 
whac he's done, what he imagines. Once surrounded by all 
the equipment as private world, if he docs imagine certain | 
things. 


Thaiuk you, Doctor. 


Doctor, this problem that he has, a defect 
Or disorder or whatever it S Ss that a curable disorder? 


A would say 


you can talk clearly in terms of cures. I would say it 


| 
} 
| 
would say it is treatable. I don't think 
is treat.ole with -- in all likelihood improvement, and vf 
improvement. 
Q Thank you, Doctor. 

Doctor, one last thing. Did you have Gua 

to read Court's Exhibit 1? It is a letter dated Deceinber 


13, 1975, from Dr. Gurston D. Goldin. Do you know Dr. 


Goldin? 


paychiatrist -- 
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THE COURT: He doesn't know him. 
Did you have occasion to read that letter? 
I looked at it just before. I looked through 
it before. 
Yes. Would you read the third paragraph out 
loud? 
MR. LEVINE: Objection, your Honor. 
THLE COURT: Sustained. 
MR. DIAMOND: That's all. 
MR. LEVINE: Your Honor, could we approach 
the side bar? 
THLE COURT’: Sure. 
(At the side bar.) 
MR. LEVINE: Your Honor, the government 


has previously handed up to the Court a memorandum of law 


on the issue of the defendant's burden to raise the issue 
% 


f 


ot insanity. And very Sinply, your Honor, on the basis of 
Wr. London's direct testimony, I think the record is 
perfectly clear that this doctor has not testified that 
John Dwyer suffered from any mental disease or defect at 
all, that he has a schizoid personality and has some 
emotional problems. 

The government would make an aplication that 


his testimony be stricken and that the jury be ordered t 
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disregard it, and that they're not entitled to a sanity 


defense. 
DIAMOLD: The doctor used the term 
“disorder, 
THE COURT: Ho. Well, emotional -- go ahead. 
MR. DIAMOND: He used the word "disorder," 
| 
your Honor. I think we are dealing in a-field of 7 
If your Honor is disposed in the direction of the | 
prosecution's request at this time, I am just assuming you 
might be, if you are 
LEVINE: I can't hear you. 


COURT: ‘that's the problem. 


direction, and believes the doctor has not testificd in 
Support of this insanity defense, can you reserve your 
decision until such time as the government puts its doctor 


on the stand so that we can get into the issue of whether 


' 
MR. DIAMOND: If your Honor is disposed in that 

} 

| 


Or not "disorder" means the same thing as "defect"? 


| 
Your Honor, the words are bandied about, and | 
i 8 
I think the doctor here, when he used the word "kleptomania¢®? 


he has put his finger on the problem here, which is an 
| 


inner driving force, compulsion, like that of a kleptomania¢ 


Where he can't help himself. And if he can't help himpalé, 


he Gan’ conform to tee requirements of the Jaw, an sueh, 
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MR. LEVINE: Your lonor, it 1s not semantics 
the word “mental disease," or “defect.” 
he Freeman case is very clear. 

MR. DIAMOND: But, jour Honor, may I point 
out that a kleptomania -- I know there are psychiatrists 
who will testify that a kleptomaniac has a mental defect. 
It is not anything where he's a raving maniac or can't 
control himself in other areas, because obviously he can. 
But it is just on this one mono-mania, this thing that 

— his whole life. 

I would beg your Honor to consider not only 

the testimony of the doctor, but also the lay testimony 


here, which seems to all point in that direction, that 


this man can't help himself. 
I 


MR. LEVINE: Your Honor, just one further 


comment: 


I'm entirely clear on the law, but the 


government would be e! tled to bring in the testimony 


of a psychiatrist in defense of the insanity defense, if 
' 


the defendant produced sufficient to raise the issue. 

THE COURT: Oh, I'm quite sure that Mr. 
Diamond will stipulate you can put in anything alony those 
lines. 


MR. DIANOW!: Of course. 
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THE COURT: All right. 

MR. LEVEIN: It 1S not here in the record, 
your Honor, he hasn't raised it. 

THE COURT: Well, the problem is we have a 
doctor who is perhaps unused to the technical legal terms. 

I'm goiny to let the jury take a break right 
now. With us hanging around in this corner of the bench 
they can become annoyed. 

(In open court.) 

THLE COURT: Ladies and gentlemen, the last 
thing you would want. to do is to sit and just watch us 
discuss matters of liw at the side of the bench. ‘This is 
going to take a couple of minutes, to resolve the 
question that came up. 

Under the circumstances, I think that you 
can retire to the jury room and relax a little bit. All 
right? 

(Jury excused.) 

THE COURT: Perhaps as a matter of pure 


technicality, Mr. Levine might be right. 


Have you ever discussed this matter with 


London? 
MR. LEVINU: We don't even have a report by 


London. 
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THE COURT: Doctor, 
THE WITNESS: 
THE COURT: Under the circumstances, 
any Cross examination, ir. Levine, TI think you oug 
to him for a couple « minutes. 

MR. DIAMOND: All right. 

THE COURT: We will take a break and let you 


have an Opportunity 
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(In the absence of the jury.) 
THLE COURT: Juror No. 5S was in quite a bit 
of discomfort and she is now down in the health room with 
the nurse. As a practical matter I am excusing her. 
will inform her later. ‘That 1s Mrs. Leah Joaciilin, 
a nurse. Nurses get Sick, too. 
Please brins the jurors bach. 
(Jury in box.) 
ViWE COURT: Rather than play musical chairs, 
stay exactly where you are. 
I have released Mrs. Joachim. She is presently 
down in the health unit. Sae will be all right. 
Levine, do you wish to cross examine? 
LEVINL: No questions, your Honor. 
DIAMOND: Just a few more «<juestions. 
LEVINU: Objection, your Honor. 
Vik COURT: Let him ask one more questioi. 
It is unusual. 


BY MR. DIAMOND: 


Q bic Mr. Dwyer express anytling about political 
4 i Pi 


Opinions wiien he talked to you? 
I a8ked him nis politics. In our interview I 
asked him what his feelinas were politically and he said-- 


MR. LEVINE: Objection. 
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THE COUR’: lt ; part and parcel of the history! 
and part of the examination, 
--and he said he has no politics, ne has never 


votcu. 


MR. DIAMOND: Thank you, Doctor. 


Let. us see wiletner we can get back to the 
Oricinal question I asked you before: {s the defendant 
Dwyer suffering from a mental disease or defect? 

I see him suffering from a personality uls- 
order, and whetner I can sa! 3 3; a disease I have «1ffi- 
culty in ans vering. S a persona] disorder by my 
standards, Clearly outlined in the psychiatric diagnostic 
manual as a disorder wiiich can cause aberrent behavior, Lut 


not defined as a diSease. If it gets worse, it can be a 


disease, depending on the behavior, depending on the bhe- 


havior that would manifest itself through the personality 
disorder. 

You might want to label it more stress prone, 
I have a difficult time with labels. 

We all do. 


ne next taing, you saw the defendant on the 


g 


10 


1] 


15 


16 


150a 


mujb 3 London-direct 457 
15th of December, 1975? 

‘ Ica. 

Q That is the only time you saw him? 

A Yes, and today. 

Q On the 15th of becember, 1975, the defendant | 


said he nad no interest in politics and never voted? 


A Yes. 
@) bo you know what the defendant's IO 1s? 
A I don't remember tie fiqure, but it was well 


into the bright, normal range. I think it was very !1gh 


2) It is over 130? Is that tne record tuHat you 
nave? 
A I don't remember the number, but it could be 
l it could well] be that number. I saw 1t and it Was 
gh. 
O That is pretty high, isn’t it? 
A Yes. _ 
) And that IQ basically Stands for Intellac: nee 
’ 
Juotient? 
a\ Yen. . 


8) fell me, in au hour and 15 minutes, that 15 not 
your normal time to do a complete gchiatric dilaqnostic 


workup, 1S it? 
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flagnostic workup ln 
an Nour, an Nour 
8) ig you ne person, the patient 


is telling you tiie 


had no 
politics and never 
juestion. I hind of primed him 
the question, because I Was curious to sce if I could 
collection or he whole military collection 
Incaningful picture. 


that is the reason you asked 


tne question. Generally you don't care about anybody's 


politics? 

I¢é does not interest me, but I was trying .to 
see 1t 1n an overall] picture of developmental history and 
lI asked hii wiat his political affiliations were. we said 
none, and he said, as a natter of fact, “I nave never voteu. 
And I said, “Lo you care who is President or who is what?" 
lie was just totally disinterested; ne has no interest what- 
SOvver, 


iS Wit » told you? 


THL COUR’: oLep down; tiuank you very much. 


xx 


jection sustained, 
honor? 
Yes. 
Thats ols. 
questions? 
uur Hionor. 
Step cd S. Dwyer. 
excused, ) 
your Honor, 
have talked to his 
-- T talked to 


He said 


O'Connell] 


is now testifying 


today. I spoke with his wife at 


noon st ! vehologist herselt. : tojid me tht 


In court, she 


10 


1] 


12 


13 


_ 
w 


16 


21 


‘; ? 

1d i 
ric tr t 
t ( } 1 
u 1 
thiast f sul 


were concer 


done everything 


Wh reason 


through sub 


‘ontro!] 


os 
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rs) t 1iS giving psych. 
i@? ris 3 S 
jrin when I came back from 
? ) none. 


lied .t substantiate his report 


( 1 cd bh Dr. Portnou : 
nd that ais that there is evidence 
i 3 hi make up. 
te] he mean that he does 


Feet that. makes it impossible 


ict insolar as these instruments 


ur Honor that T have an oppor 


md, and af I can reach him 


York, T will do so, I have 


he unde: ibpoena? j 

| 
Oo, Sir, 1 didn't subpoena him. 

] 
a4 rt srt mess 

| 


P | 
he's a witness, he is avatlable| 


Yes, i%1Pr. But in twenty-one 


~ 


is ©) 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


21 
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years I have practiced I have never subpoenaed my own 
experts, your Honor. 
rudE COUR’: What wes the first time you 


contacted him about showing up today? We have been on 


trial now, remember, five days. 
MR. DIAMOND: The first time I contacted him, 


your Honor, was whe the first day of the trial started, 


T told him the government would probably finish its case 
in one day and he should come in on Tuesday. That was back, 
rT believe -- 
THE COURT: IT can't blame the government for 


not finishing in one day. Go ahead. 


MR. DIAMOHD: Yes. When I spoke to him last 


had committed himself to testify in other matters, includi 
specific commitments, and many, many things like that, and 
that 1 would have to call hin day vy a>, to see if he is 


Wednesday, he told me that because we didn't proceed he 
g 
available. That's » ict developec, because the matter was | 
| 


ios 
re 


put off from the t 


. THE COURT: At the same time, Mr. Diamond, 


you are aware, it has been made known to you at least thread 
' 


times at this point, that the -3ychiatrist that the | 
| 


government has called was due here at. 2. o°elock and wit) 


not be available herealter; ts that correct? 
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MR. DIAMOND: Yes, 6if. In that event, 


your Honor, I would agree to have Dr. Portnou testify 


subject to my just putting one more witness on the stand, 
who would be Dr. O'Connell. 

THE COURT: iow can Dr. Portnou give his 
rebuttal if you don't have a doctu”, psychiatrist, here 
who is willing to testify, and Dr. London I don't think di 
that this man is suffering from a mental disease or defect 

MR. DIAMOND: Your Honor, I have some law 
which talks about mental disorder and I think it is 
really a question of semantics. 

TW: COURT: ft is hardly a question of 
semantics. 

MR. DIAMOND: Sir, I can show you definitions 
where the gevernment in the Durham case used mental disorddr 
instead of defect, and these words are interchangeably 
used. There is no precision, no omnissions -- 

THE COURT: I'm not asking for omnissions or 
precisi- . T am just asking for an opinion, and the 
Opinion was that he didn't. Where do we go from here? 

You are looting for a continuance which is basically to 
foreclose the yovernnent from callings it psychiatrist 
and also to put the matter off until Christmas week. 


MP) DTAMONDs No, 3 ; What I'm asking <= 
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THE COURT: will consider it. You better 
phone and see © this guy will be here 
hour. 
DIANOND: Your Honor -- 
THE, COURT: IT am going to let the jury go. 
Listen, you > getting more of a break than 
you deserve. 
MR. DIAMOND: Your Honor, you have been very 
patient with me and very considerate 


THE COURT: I'm not suaqyesting you are doing 


anything wrong. I recoynize th? you have difficulties 


from time to time. This 1S not one that anyone is looking 
for Everybody stay right here. 

(In open court.) 

THE COURT: Ladies and gentlemen, we have one 
thoie other times where we are having a conference about 
questions of Law, 1! while T'm sure that you would enjoy 
looking at the face: f all of us, you must, I'm sure, 

bored looking he south end thereof. 
circumstances, the clerk 1: 
escort it mw jury room where you can re 


couple 


TH COUR 


MR. DIA? 


TUL. COURT ; 


cases right now. 


(Recess. 


Counselor, 


I will, 


Neanwhile, 


you get 


Sir. 


will 


4 


on 


take 


94 


the 


the 


phone. 


other 
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(In the absence of the jurv.) 


THLE COURT: Mr. Diamond? 


HR. DIAMOND: Your Honor, I called Dr. O'Connell | 


at his office. I asked nim if it was possible for him to 

come in today, and we said ne could be here at 10:00 HMon- 

day morning if I personally picked him up, and I said I 

would 1f the Court would allow him to testify on Monday. 
is my last witness, your Honor. 

THE COURT: You. have no other witnesses? 

MR. DIAMOND: No, sir. 

COURT: Mr. Levine, you have a »>sychiatrist 
present? 

MR. LEVINE: That is correct, your iHionor. 

THE COURT: You can bring iim in on Monday 
morning. My immediate reaction is that he should not be 
permitted to testify, wut 1 will think about it over the 
weekend and [ may change my mind. 

DO you have any witnesses? 

MR. BOYAN: wanted to put on Mr. Dwyer, sr. 

briefly. 

THLE COURT: wat do you mean by very briefly? 

MR. BOYAN: think tive minutes, 

THI COURT: Yes 


IWR, WOYALLs Your Honor, It would have no ol yectiot 
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to any other schedule that may be convenient for the Court 
or the other parties. 
PUL COURT: lfow about your doctor? 

MR. LEVINE: te is in the back of the Court. 
THE COURT: Let us put him on first. 

- LEVINE: Your Henor, before the Government 
puts Dr. Portnow on we renew our application to have the 
testimony of br. London stricken and J would nand up to 
your iionor United States of America versus Currier, a case 
where the trial judye refused to instruct tne Co. t on the 
inSanity defense when there was no evidence of a mental 


adl’seuSe or defect. 


And I also hand up to your ifonor United State 


) 


Of America against Freeman, which explicitly adopts tie 
caveat to the ALI insanity detense definitien whici, states 


in part that the terms mental disease or defect do not in 


Clude an abnormality manifested Only by repeated criminal 


Or otherwise anti-social conduct, and there be no reason 


for the Government to put Dr. rortnow on because the 


been no evidence in tie record of any imental disease a) 
defect. 


THL COURT: Put him on anyway. 


(Jury in box.) 


Tlil. 


COURT; Ladies and gquntlemen, ‘vr, Diamond 


wajb 


on behalf of Mr. Dwver 


which I have yet to make. 


by tne name of ur. Portnow 


work dees not involve only 


requested the parties to 


Him on now so that we can 


about his work. 


Mr. Levine, 


LLVIWi:: 


Portnow. 


benalf of the Gove 


c 
SS] 


testified as follows: 


DIRECT EXAMINATION 


BY Hk. LEVINE; 


br. Portnow, 


I ana 


Will you 


ground, please? 


recelveu a 


from the University of Zuri 


Ship at St. Elizabeth's 


Followed by a residency in 


Foundation in Topeka, 


agree 


near 


will you call 


The 


‘rninent, 


wihiat 


tell the 


VUOCtTOL 


Hospital i 


Lithia, 


4¥b 


rested subject to certain rulings | 


The Government has a psychiatrist | 


present, and Since this inan's 


this case, but others, I have 


to let the Government put 


Nim and he can continue 


him. 


Government calls Dr. Stanley 


a witness called on 


being first duly sworn, 


is your occupation? 


psychiatrist. 


jury your educational back- 


of Nedicine degree in 1957 


ch. I did a rotating intern- 


n Washington, U.C., 


psychiatry at the Nenninger 


followed by another year'g 
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residency in psychiatry at the Roosevelt Hospital is New 
York City. 

I have done post-graduate work and am a yradgate 
of wew York Medical College comprehensive course in ;)syvcho- 
analysis. ‘nat is basically my education, 


I have attended courses and have taught courses 


‘ 
: 
in mental disease disorders, legal insanity at the University’ 


of Soutnern California. 

Q Will you please tell the jury some of your pro- 
fessional aciievements and qualifications? 

A {i am a diplomate and examiner of tne american 
Board of Psycliliatry and Neurology; I am an associate pro- 


fessor, Clinical professor of psychiatry at N-¥- University. 


|@Mimmediate past chairman of the Committce on Law and 


Psycilatry of tie American Psychiatric association; i am 
a consult-*nt to the Committee on Psychiatry in the crimine] 
law of the American war Association; I am one of the founders 
of the American Academy of Psychiatry and Law; I am tne 
former chief of forensic psychiatry at Bellevue hospital; 
I am service consultant to the United States Southern and 
Lastern Districts and to the /lilitary. 

MK. LEVINE: At this time the Government would 
like to wave Dr. Portuow qualified as an expert. 


Mk. DIAHOW: wo objection. 
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ThE COURT: Wo objection. lie is qualified. 
Dr. Portnow, have you testified previously in 
Court as a qualified expert for defense of criminal respon- 


Slibility? 


times approximately? 
would say upwards of 5U. 

low many times those for defendant ? 

Hore of for tne defense tnan for tne prosecu- 
tion. but Lf don't iiave a record. l‘in sorry. 

bid you nave occasion to examine tic defendant, 
Joun J. Uwyer? 

I did. 

And when was that? 

Vecenwver 


a result of your examination were you able 


to form ay Opinion as to wiether the defendant Jonn bLwyer 


suffered from a mental disease or defect in September and 
October of 1974? 

I was able to reacii Such a conclusion, 

And wWinat was Ltiat conclusion? 

It was my conclusion that he by no stretch of 
the imagination haa 1 mental disease or defect at all in 


September or October ef 1974, 
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Q Will you please first explain to the fury what 
a mental disease or defect 18? 
may do it in reverse order, wental defect 
is usually-- 
THE COURT: Don't tell me; tell the jurors. 


~-ental defect is usually ~eserved for people 


wio are of inadequate intelligence, people who have [Q's 


usually hitting in the tU range; some people start in tiie 
70 range. but we begin to talk of mental defect wnen we 
Start talking avout moderate deyrees of mental retardation. 
viental disease is a term waich is utilized to include in 
3ut cases Clinical conditions which detach the person 
from reality, by that I mean wnat we call a psychotic con- 
dition. 
when we nave a vsychotic condition, a condition 
in wilch a person iS unavle to function in reality, not 
avle to go to work, not able to attend to ii’s dally needs, 
does not pay “wes, does not engage in the ordinary business 
of livins, then we say he is detached from reality and that 
he is, in fact, suffering from one of the forms of a psy- 
And there are Several forms, and he then has what 
a mental disease. 
There are symptomatic forms of emotional prob- 


lems which are not really mental diseases in the terms in 
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have described t, but, nonetheless, fall under 


the cateyory of what we refer to as neurotic disturbances, 


and they are basically symptomatic disturbances, there are 
hysterical symptoms, phobic symptoms, bit tuese people are 
Still, nonetheless, even with thelr hysteria or with their 
phobia, they are able to go to work and they are able to 


have a family and they » able to attend more or less to 


tue general business of living, whercas the psychotic people} 


ntal disease most often is referred 
to, is used o those people who are overtly psy- 
chotic, that lis letached from reality. rt 32 
texts sometimes used to refer to the symptomatic types 
disorders ir > disorders; it 15 never used to 
mnality problens, Those are disorders wiilch 
Itional, symptomatic, or mental in origin; 
tney are adjustment patterns of life. 


Would you then please compare an enotional dis- 


iontal disease? Are they the same? 


Would you please describe tie circumstances 
1] 
emotional disorder 1s the Same as a.nental 


disorder as 5 "Once , Lmotional and mental 


901 
lasorders or personality 
sally produced, that is, 


one is behaviorally 


A personality 
robler S$ a he 110 l proi m, whe n emotional or 
a mental 
and psychotic. 
that the defen- 


mental disease or 


jury now what the 


basis of my lusion a review of some 
records wiich had been passed wc, primarily, my clinical 
exanilnation of ir. wwyer nou Office, and a very short 
conversation whicii ‘ With his father. basically, that 


is tne basis for my decision. 


Q Will you please explain to tie jury some of the 


facts that underlie your conclusion? 
Well, as I understand the alleyed crime in this 
case--we are talking basically about a behavioral pattern, 


a pattern which has apparcer ’ existed for a long period of 
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f not over an entire lifectime--angd the inan, Mr. 
the defendant, ri: S not suffering from a 
psychosis be ! etache¢ reality, we goes to 
WOrK, ie come ome ne gives money to ii1s parents [tor 
room and board ne social life, : acar, ne even 
Irdinary isusiness of living. 
if at all, detached from reality. 
:fore, not psychotic. He docs not 
ave eltuer ne neurotic disturwances; he does not 
nave any symptoma > type of disturbance hich 1s so pro- 
nounced, 
concerns ind anxious avout tiie 
case about wiic J +, which I tuink is perfectly 
natural and : ; no particular Symptons to 
phobic or of an hysterical or a 
noid nature, 
joes not even have a pronounced 


neurotic prob 


have, however, 15 a life-long 


litery objects and clothing and 
‘1 is in the form, as ne describes 
hobuy IO) S§ perhays in my mind, at 


Olin coilectors, excep” collecting 


cCO1LNS rly dangerous against tue law, or 


against 


iobby, Which cousumes 


ey with 4 


lve arounc the 


compilation and collection eve items, but even when 


ines tuat, even wien |} i 2 is} detached from 
reality. He Kno til 3 i and he kn Wwiat 
is that we 1S collecting ¢ onethi 


7 | 


to that effect. 


A HDan Ala; 
therefore, 


a mental 


(Continued 
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Did he indicate to you how many guns he has 
owned? 
Oh, he told. me ~- 
Over the years? 
I'm sorry. 
Over the years. 
He told me that at one time he had -- and I 
to refer to my notes -- between 300 to 500 guns, but 
the most that he ever had at one time was about 230. 
Q Dr. Portnow, you have just described -- you 
have just explained your opinion that the defendant John 
Dwycr does not suffer from a mentai disease Or defect. 
But assume for the moment that he does suffer 


or that he did suffer from a mental disease or defect in 


September and “october of 1974. Would the mental disease 


or defect that he would have suffered in September 
and October cf 1974 have caused him to lack substantial 
capucity to understand and appreciate the wrongfulness 
of his acts? 

MR. DIAMOND: I object, your Honor. 

THE COURT: If you wan t to specify what 
kind of mental disease or defect, fine, but it is a little 
tco broad, counselor. 


Q Dr. Portnow, in September and Octob er of 197 


| 


| 
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did the defendant John Dwyer lack substantial capacity to 
understand the wrongfulness of his acts? 

A He exercised ~- he did not lack any substan- 
tial capacity. He knew -- anything that I have learned abgut 
what has occurred indicates very great capacity to know 
and appreciate w hat was going on, so that I cannot say --| 
I don't know -- I don't know what kind of mental disease 
Or disorder you want to assume, but let us assume a 
psychotic disorder, out of envaios with reality, without 
giving it a more specific name. 


The facts as I know them would indicate to 


me that he was not lacking in substantial capacity. As 


matter of fact, I Con‘t see where he was lacking in any 
Capacity to understand what was going on or what he was 
about. 

Q And what are the facts underlying that 
conclusion? 

A Well -- 

MR. DIAMON: Your Honor, I don't want to 
interrupt the doctor, but I don't understand now, is this 
on the assur 'tion that he was at that time suffering from 
a mental disease, and if so, what disease? 

THE COURT: ‘The doctor picked tne worst one 


Out that you can have, and that is, completely out of toucl 


ee 
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with reality. 
THE WITNESS: A psychotic disorder. 
MR. DIAMOND: Would that be in the area of 
schizophrenia? 
Tlik COURT: Psychotic disorder is what he 
said. I can't define it. 
Q Did he lack any capacity to understand what 
he was doing? | 
A No. I don't believe so. | 
Q What are the facts underlying tha Se 
A Well, he gave me what I Siieigeht was a very 
coherent and logical story as to what happened, and I 
questioned him as to his motivation as to what happened, 


and he gave me very substantial responses as to his 


if he had known that the people in the Smith apartment wer 
in fact agents, and not bona fide people to whom he though 


he was selling his guns, would he have sold them; and his 


| 
: . . ! 
reasoning about for, just to give one example, I asked ws 


response was no, he wouldn't have. 

If I can quote from my report: 

"What would you ised tai if you known 
that Smith was an informer and that Smith and agent 


were iying?" 


"J would have said that the guns not for 


| Jia | 
| 507 
l mit 4 Portnow-direct | 
. | sale and rude some excuse to get out of it." 
—~ | He had very substantial capacity to know and 
4 \ appreciate that one did not sell guns, let's say, to 
l 
5 informers or to government agents, in this particular case | 
| 
6 | There are other things to infer from what he | 
7 | Says. lie knew. for example, that to sell guns ove ueeded | 
8 | a license or a permit, I think a federal] dealer's permit, | 
’ and that in fact at one time he had a federal dealer's | 
10 permit, knowing that such a permit existed and knowing | 
ll | that he had to have one if he was to engage in this ! 
al | type of activity, and yet he gave it up and didn't have 
| 
13 | a federal dealer's permit in September and October 1974, 
" | and he apparently was aware of the fact that that was wrong 
15 | and that he could have conformed, for example, his behavior 
6 | at that point had he chcsen to get a federal dealer's ane * 
7 | if he were eligible to do so. | 
18 Also, he didn't -- I would also gauge substan 
19 tial capacity hy thinking that, you know, he wasn't giving 
20 | the guns away to another collector, like a swap, I'll give 
21 | you something and you give me something. He sold them for 
| 
an 2 | money. He sold them -- I don't know whether it was for a | 
| > | reasonable amourt of money or not, since I am not knowledge- 
: | able about those .iings, but he knew that they were worth 
| 
5 | 
| 


| 
money, and he asked for money, and that shows some capacity, 
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if not certainly substantial capacity, to know that he 
could ask and receive money for those guns. 
So I think that if one goes through the event 
described, one has a very difficult time finding where 
ne didn't have capacity. That would be much more of a 
problem. 
Por example, why were the guns left in 
Dobranski's car downstairs? Why, if he knew it wasn't 
against the law, for example, didn‘t ..@ jus. bring the 
guns upstairs and parade them off in the apartment? 
He wanted to be sure that he was selling 
them to the right people. Now, he didn't know that the 
right -- he wantee to Uc sure, he told me, that they were 
not going to yet into criminal or into radical hands. Tha 
was his concern at that point. 
Q Dr. Portnow, have you reached a conclusion 
as to whether or not the defendant lacked any capacity to 
conform his conduct to the requirements of the law? I 
think you have answered that question in part, but could 
you just answer it again? 
A Yes, I have reached such a conclusion. 
Q What is the conclusion? 


A I think that was able to conform his behavior 


requirements of law, and I asked him very ae 
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in my office if I had a yun on my table would he become 
mesmerized, would he become hypnotized by it ana have 
to -- have to stop everything and go into some type of 
revery about the gun, and he said, no, that he would be 
very curious about the gun, since he is an avid gun 
collector, and that he would want to know what kind of 
firing mechanism it had, and things like that, but that 
he would not necessarily have to get up from the chair and 
go over and pick the gun up and look at it, nd that he 


does not march around to martial mus ~* wnen he har guns, 


or he doesn't indiscriminately shoot .hem into the air. 


He doesn't do ary of che types of things whic 
otherwise might lead to such a conclusion, namely, that 
he couldn't sukstantially conform, so I conclude he can 
conform his behavior to the requirements of iaw. 


MR. LEVINE: No further questicns at this 


THE COURT: Mr. Diamond, you may inguire. 

MR. DIAMOND: May I see the report, please? 

THE WITNESS: I mailed you a copy. Did you 
not receive it? 

MR. DIAMOND: I did not. 

THE COURT: Here's a copy. 


(Document handed to counsel) 
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CROSS EXAMINATION 
BY MR. DIAMOND: 

Q Dr. Portnow, how long did your entire 
examination take? 

A I would say an hour and a half. I had set 
aside two hours and a part of it was spent with Mr. Dwyer. | 

Q How much time was spent with tne defendant, 
and how much was with his father? 

A A very short period of time with the father. 
Most of it with the deferdant. I would say an hour and a 
half. 

Q In your report, Doctor, you state that you 
took into account the psychological report of Dr. O'Connell}, 


the psychiatric report of Dr. O'Connell on 9/11 and 


9/15/75, is that right? 
A Yes. 


Q During that period of time that you were 


examining the patient, did you read that report or did you 


read that report prior to examining the patient? 


A No, I had a copy of the report prior to his 


Q After reading that report, did you call 


Dr. O'Connell or consult with him and ask him about the 


meaning of anything he said? 
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No. 
Q In reading the report, Doctor, of Dr. 
-- do you have a copy of the report, Doctor? 
A do. 
Q Would you turn to page 5, please. 


It says at the bottom of the first para- 


"It is to be noted that he was stricken with 
% 
pneumonia ten times, which alone would produce some brain 


damage." 


Did you consider that factor in making your 


examination? 
A As a matter of fact, Mr. Diamond, I underlined 


that, and I wanted to know whether he ran any tests to 


determine any brain damage, and I re-read the report as 
a result of that one particular statement. There is 
nothing in here to indicate any brain damage at all . 

Q Did you think that important enough to call 
D. O'Connell and ask him if he had run any tests? 

A I am normally -- I normally do not contact 
people who are going to be witnesses in a trial in which I 
may be testifying, and I was informed that Dr. O'Connell 
was golng to be a witness, 


Q Could pneumonia suffered at least ten cimes, 
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could that produce some kind of neurological or brain 
damage? 
MR. LEVINE: Objection, your Honor. 


THE COURT: I will let him answer it. 


A Brain damage from pneumonia is not common. 


I have never heard of it occurring. However, in all 
fairness, pneumonia can produce a very high temperature 
and people with high temperatures can have seizures, and 
people who have seizures can have some type of brain 
damage, but I }.ve never seen it happen, and I have spent 
a considere zle time in neurology. 

Q Assuming that is mother testified that he did | 
have pneumonia and he did have very high temperatures, could 
that have produced any kind of brain damage or neurologica 
damage? 

A If we had an electroencephlogram or some 
other neurological tests, I could better tell you, but 
just given those facts by themselves, I am really at a 
loss to answer your question. 

Q Doctor, isn't it true that in arriving at a 
subst*ntial psy chiatric evaluation, it is good medical 


practice also to conduct a mediéal examination to determin 


if there has been any organic damage that might contribute 


to the psychological problem” 
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A If there is an indication that there is 
Organic damage, yes. ‘I'here was not such in this case. 

Q What tests, or what did you do to determine 
that there was no organic damaye? 

A Well, on his basic clinical examination, he 
was able to abstract proverbs, he was able to give 
Similarities and dissimilarities, he was able to think in 
a very abstract way. He showed none ofthe signs which 
might point to organic involvement. Iliad I picked up 
the slightest indication or organic involvement I would 
have requested the United States Atvrorney's office to 
have a neurological examination, but 1] must say, that 
having read Dr. O connell's report prior to seeing Mr. 
O'Dwyer -- I'm sorry, it's Mr. Dwyer -- and apparently 
hear psychological tests were given, and there is no 
indication in the psychologica tests that they came up 


with organistisy, either, so 1 did not feel it necessary 


indicated to recommend a psychological examination. 


Q Did you have submitted to you by the United 


States Attorney's office, a copy of his cl:nical record in | 


the armed service? 
A Yes. 
Q Did you read that as well? 


Yes. 
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Q Doctor, I turn to, I believe it would be, 
the second page of the report. Did you determine from 
that report the reason -- strike that. 

Did see know who made this repor* in the 
service? 


Well, I only know what's written here. 


Was it in the nature of a psychiatric 


This is a ¢ e-discharge physical. 
Yes. 

A This date of examination is January 4, 1960, 
and I think that's like two or three days before he was 
discharged from the service. This is the physical which 
is given prior to discharge. 

Q Do you know why -- is this an ordinary done 
in the service? 

A Yes. 

Q So if it states here that "“Examinee had 
severe night sweats. Evidence of tuberculosis has not 


been demonstrated. ‘hese probably represented tax 


functional hyperhidrosis and down at the bottom he sleeps 


restlessly and he's lying awake." 
A I'm sorry, what page are you reading from? 


I'm svill on page 2. 


Could you start it over a ‘ain? 
Q "examinee has severe »i,ht sweats. Evidence 
tuberculosis has no becu demonstrated. These probably 
sented tax functional hyperhidrosis." 
[Then down at the -- 
MR. LIVTLEFIELD: Jo might read the second 
© 
sentence which says ' recurrence since 1LYSB. 
MR. DIAMOND: Isn't this for redirect 
examination? 


THE COURT: No, you ouwht co read it in context. 


MR, DLAMOND: l cannot conduct my examination 


tHE COURT: Sure, if you read completely. 


MR. DIAMOND: Then I will read the entire 
THE COURT: Do you want to offer it? 
MR. DIAMOND: I olfer it. 

have no object ion 
either the one by Dr. O'Connell or the Army one. 


J see the Aruy one. 


O'Connell 


then. That is the one 


(Defendant Dwyer's 


received in evidence.) 


Mik, DIAMOND: > im 


it entirely. will 


about them. 


doctor 


Q Do you see on the first 


no. mcApacitat 


chronic moderity, 


What does "EPS" mean? 


I haven't the slight 


Did you atlempt co Lind 


No, noc. 


De you know what hs 


Lm’. 


meant 


reading from the Army 


objection to 


Honor. 
exhibit. 


ts 13} and 


in evidence 


portions and ask 


mage, “anxiet 
te » « ¥ 4 y 


EPTS. 


icea, 


out what EPTS meant? 


by anxiety reaction? 


reaction!) 


} 
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Anx.et 
symptomatic -- is pimp te problem which is ol 
neurotic, not psychoti { iched from reality type 
n 


sroblems. People who je ery about certain tiis 
f j } 


are frequently said tonave an anxletly reaction. 


Doctor, what you have in tis report, which 


has been your report 
MR. DIAMOND: ay we that report in 
evidence? 


PHE COURT: His report? 


THE COURT: Do you object 
MR. LEVINE: No objection, except Dr. Porluo 


tas made three typoyraphical corrections on Che govermine 


CHE COURT: 1 don't care what it us. Mark ict. 

(Defendant Dwyer's Exhibit.i5 was received 

in evidence.) 

fii WITNESS: My secretary made certain typo- 
graphical errors. She typed '75 for ‘74, in most places. 

What is your definition of "mental," what docs 
that mean? 

Cis COURT: Mental? 


MR. DIANOND: Yes. 
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2 bagey 
THE COIKkY: Okay. | 
3 . 
ata A Of the mind. 
4 | 
- Q What does the word disease mean? Is there a 
5 i 
precise definition of disease? 
6 
A I haven't checkea it in the dictionary. Ax 
7 
you asking, me for my definition? 
8 ! 
Q As a psychiatrist, since vou have testified chat 
9 
you are a torensic psychiatrist, do you understand che 
10 
legal definition of disease? 
1] 
A Mental disease? 
12 
Q Yes. 
13 
A Yo 
14 
Q What does it mean? 
15 
A In forensic psychiatry it applies to the 
16 
insanity, defense, etc., mental disease almost without 
7 
exception refers to psychotic disorders. Psychotic 
18 
disorders are those disorders which have the possibility, 
19 
not all the time so, but have the possibility of depriving 
2 


an individual of substantial capacity. 


Neurotic disorders do not. So that when used 


22 
. in the Frecnan or whatever rule we're using, we are 
3 | 
talking about primarily a psychotic disorer. 
24 
Q [Is menta! disease the same as mental illness? 
25 


What does mental il)..ess mean? 


fom] 


ae 


ft 


16 


17 


18 


19 


21 


| 
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| 
4 . P | 
A Weli, illness refers to more of the social 
implications of the disease. Some people can be mentally 


diseased and st..l more or less yet along -- that is, have | 
substantial capacity, tor example. 

But when we talk about menta! ~*ness, when 
someone is mentally ill, then it is beginning to impinge, 
let's say, on his -- people are beyinning to take notice, 
and it may begin to ettect his function. 


Q Dr. Portnow, you are c:amiliar, obviously, with 


the term kleptomania? 


A Yes. 

| 
Q Is that a disease or a deiect, or wiat is that? 
A Kleptomania, of course, is derived from what 


[ think -- kleptomania is really derived from this irresis- 
table impulse. You really can't conform your behavior to 
the reyuirements of law. rhere are cases, for example, 
of people who go into stores and even though they have a 

: | 
pocke’ full of money, the last case I heard of there was a 
man who went to a ladies’ yarment section and couldn't help, 
in full view of the policeman at nis elbow, so to speak, 
Or the store detective at nis clbow, couldn't nelp but take 
the thing off the counter. 

' 


Kleptomania is this business of naving a mania, | 


an absolute inability to control or conform one's benavior 


18he 
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2 in terms of stealing a particular icem. 
3 | Q In other words, ne couldn't conform his | 
_— 
= 4 |i behavior co the requirements of the law? 
Ww | ' 
5 A In terms ot kleptomania, yes. | 
6 Q In terms o!f stealiny? 
} 
7 A Yes. | ¢ 
| 
3 
Q Taking things? 
| 
Q i 
: A Yes. | 
| 
10 QQ Is chat kleptomania then a disease or a defect? 
el A It certainly is no defect, as long as the mar 
i 
12 " 
e 4 has an adequate Iq. | 
13 a ea ’ 
It is a disease -- it depends upon how well 
14 : ero 
the man is in contact with reality. 
‘ 
15 Q Well, Doctor -- 
4 
‘5 A For example, | knav of a case where an indivi- 
17 ; raat { : 
dual was able to yo to work and yo howe aid do everythiny 
| 
else that a normal citizen does, but when it came to a 
19 _ ; ; P : ‘ ; , i 
- particular type of situation in his life, he seemed to lose 
on | 
20 
control of what he did. Because he was able to function 
| 
21 ., | 
he was said not to have had mental disease in terms of the | 
22 | 
insanity defense. 
"ee 
23 | ey | 
| Q This man, did an 1) -- 
24 : 
A He was not defective. 
i % 
25 ar 
Q He tad i reasonably jsro00d 1()? 
| 
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| 
A I did not measure it, but he was not defective. 
| 
Q If that person you're speaking abovt had a 


driviny, inner force, a compulsion to take somethiny in a 
store , would that be a disease that would not permit him 
to conform to the requirements of the law? In other words, 
he couldn't control himself. 

A Tf his judgmental capacity was so poor he would 
do it with the proverbial policeman at the elbow, I would 
say yes. 

Q Doctor, is there a difterence between that type 
of kleptomania and the type of kleptomania where the kleptq- 
maniac looks around i irst and then takes somethinvy , even 


though he doesn't need it 


A Certainly. Mhat one is exercisiny jucdsment 
, i 
Q So that is not a sickness? | 
| 
A It is not a mental diseas: in the sense of a 
| 


psychotic disorder in the sense of a -- I hate to keep 
Saying that -- an insanity plea. 

Q What T am jetting at is not so much speaking 
about legal terms but speaking about the actual human 
being, what inner forces are driving him to do certain 


things, regardless of what the legal Jefinitions are. 


[ am only talking madically now. 


Assume that same petson, that kleptomaniac. j| 


eee 7 Ws S700 
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2 he is one instance steals, even though there is a police 
! 
3 officer standing right there and takes it right in front | 
4 of him, and you take the other person who has the same inner 
| 
5 compulsion, force, CO take it, but looks around to see li | 
: : | ‘ 
6 there is anybody watching im, are you Saying the second | 


| 


7 | peron is not a kleptomaniac? 


8 A lL am sayiny, the second person coes not have a | 

3 mental) disease in the sense of the psychotic disorder require 
| 

10 by an insanity plea. 

1] Q I am trying to get you away from the legal 

12 definition. I am just speaking medically now. 

, ‘") . 
13 Is that a sick person, a person, even thouyh he 
| 

l4 may be wealthy and certainly you have heard of those -- a 

15 wealthy person, doesn't need a small article, a high 1Q, 

16 comes from a fine family backy,round, still takes it but 

7 could afford to pay for it, but juste takes it hecause Chere 

18 is an inner force makin him take it, are you saying Chat 

19 that person is not a kleptomaniac? | 

20 A If he does it with such force that he would doa | 

21 | it even if there were a policeman at his elbow he is 
i} } 
1} -- . ° 

22 | su(fering from kleptomani: 
; 

2 i Q What about the second je rson [ just gave? 

aA i A No, because that one you just gave as exercising 

25 | 


iudgment 


uw 


4 
mcit 
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Q So he is not a kieptomaniac ? 
A Not in that sense. 
) In other words, as lony as a 


person who has, let's 


hair in a movie cheat 
disorder ad 
don't t 


A I 


particular. ] have 


Q You 
A Hair coll 
Q People 


a movie, cuts a lock 


A No, | 
' 
2 Youre 


even 


1. t. 7 
he doesn't need a cer 


the money to 


pay Lor 


hea rad of 


haven't 


who cut Che 


honestly 


say iny, 


though driven by 


assume a compulsion 


re, you have heard ot 


hink I have heard oft 


others. 
heard ol 
ectors, no. 
hair ot} 
trom his hair? 
haven't. 


then that s0 


an inner compulsion, 
and even 


tain thin,, 


it, over a period of 


person -- iff a 


' 
| 


to cut somebody's! 


that Cype ol 


that one in 


hair collectors? 


somebody sitting in 


long as a person, 


and even though 


thou;sh he has 


years constantly 
' 


takes things, you're saying so lony, as he looks around that! 
that does not make hima kleptomann c? 
A So lony as he exercises substantial judgment and 


he knows, 


man over there and decided not to take it, 
judpment, be knows what's right or wron,, 
conform his behavio to the requirements of 


for example, 


if he looked 


around 


and saw a police- 
he is exercising 


and he can 


law. 


- 


~ 


ise) 


10 


21 


25 


*y 44 ! 
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Presumably he wili not take it if he sees the 


policeman. There are people, however: » Lf there was a poliae- 


man really at their elbow that couldn't help but take the 
object. That is kleptomania. 

Q Doctor, did you take into account when you 
M 


examined Mr. Dwyer that he devoted most of nis life to the 


collection of this war paraphernalia? 

A Yes. 

9) Did you further take into account that he was 
unmarried at the age of 38, and that occupation was a 
machinist, which was devoted to jaining knowledge to promote 
os . P ° 5 ° | 
his interest in war paraphernalia? Did you take that into 
account? 


A J was aware »! all of tnose Facts, yes. 
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Did you into acceunt that his family history 
is one of military service going back to the War Of L932 
that one of his ancestors was in Var of 1812, that he 
had an uncle wl W » colonel in service in the 
Asiatic theatre during the Second lv a War, that his 
brother is a captain in the Marines and a piiot, that his 
cousin was in a helicopter and evacuated during the Viet 


m War, that his father was a veteran of the Second 


ta 


War, that hi father was a Strict disciplinarian who 


punished h when he thoudht the boy lacked courage? 
factors into consideration? 
thich you enumerate, the one 
which I was W were the following, that his brother 
waS a captain in the Marine Corns, he himself had serve 
in the United States Air Force, that his father was a 
strict disciplinarian. Those were the facts of 
sus ones which you mentl: . ) whict 
Were you awaleé | ; ‘t at the time 

report that when he 

athe 
was 


back: 


his father at 


him that he must 


must he agqqressive 


account? Were 


»f treatme 


nNassive, 


tical effa 


have taken it into 


considera- 


llatric evaluetions anythina that 


>fendant? 


inferstand the adult 


father on 


ina generally? 


n between the 
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nceivable, Nor hat the hov 
being passive I ire and being non-aqaressive, being 
non-pugilistic, so ‘ son in order to please his 
father, gain th ve hi father, in order to live up 
to the standards « : t his father is exnectinga 


of him, get che a f Llectina war naraphernalia 


“ao nlease } ; of e.4 I 11 aqgqression in that voroces4? 


ct the war 


paraphernalia. 


mhysicaliv ill. 
is an inability 
surdveryv., 
ete with a br er with whom 
e attempted into athletics, 
"oOnld not 
live up to what 
‘tations. lie slow 
withdrawn, young 
really was not 


that he 


rande. 


walk into 
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16 


19 


21 


4 


m yb tnow-crris » 3] 
an es ne nave ildren? 
A res 
i 
joes he have ther activities? las he friends, 
j } as / rag) f » 
And he soc V}i17e9? 
, eS 
le dqoes out to theaters and enjovs himeelf, like 
ar rdinary human ein es? 
5 
All those factors that we just described, his 
being arried l lldren, %& 1a117, P v1 r 4 
4 
ich as your distinquisne self an ther friends, and "od 
but for collecti: slocks, if all ¢t e other factors re 
absent from Mr wyer's life would ye change your inion 
' it ir ver 
iVd 1 be a little more specifi What 
opinion are you talkina a ut? 
he opinion you sav that he has the ability or 
Capacity to make h ict nform to the requirements 
of law. Is thet your opinion? 
! af specifically talking ab + Sentember lst 
an ke tobe. 4S, } p7vA. 
te 3 hie n have lisenssed with mu the 
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2 ractors that you have « nsidere i. Chat ¥ 1 have taien in- 
3 to gccount in making that determination, that ore than a 
4 Year efor Ir report 1 a he was able to make hi 

5 ronduct conform t the 1 ulLrements Law. Je are going 


6 int those actor 


7 Now I am asking you when you discussed his hob- 


8 bLeEs- 


10 m asking nu if ali those facteurs ‘| t we 

1} discussed about your friend were absent from Mr. Dwver, 

12 wouid your opinion remgin the same? 

13 A Yes, it woul. I knew all if the factors about 

14 his social lite and hi friendlessnes:., and that was al} 

15 ide nown t me hen L made vy con IisSLon. 

16 In y r experience, | tor, have you kn , any- 

17 } like My wy ert Virtually 15 riendie » Virtually 
; 18 has no social contacts whatsoever, having Ccwpakion 

19 confined to the now ledae f the very things tnat he h. 

» been collectina all hi life, a man w is withdrawn, a: 

2) has been testified to, 3 reclusive, n all your exper 

22 ence i r¢ nown unyhbacd Lice iY. wyer? Have you ever 

23 treated a natient like Mir. Dwyer? 

2A Palit... LEVI bjyeaetion, your Honor, it is irrele- 

25 mit. 
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2 THE COURT: Can vou answer t, anyway? 
! 
| 
3 4 I waS going to ask a question before the objection. 
. 
a 4 Do you want me to assume that my natient also callected | 
| 
5 guns? 
6 I am asking ° 1, in fact, in vour orofessiona] 
7 experience you have ever dealt with a natient similar to 
¥, 
.e) Mr wyer, nsirlerina all t e factors that you con- 
| 
| 
9 ia } } } i 
: Ss ere an eT 3:¢ lave ePePN Testitfttrp tc 
10 N IT have treate Patients who have been lonely, 
ll iseleted, withdrawn, friendless; I have never treated any- 
12 ne whi has collected militarv naranhernalia. 
. 13 fave you treated anvil iv whe was lonely, -friend- 
14 less, and so forth and so on, wh leveted his Life to some 
15 t r Nobby, to the exclusion virtually yvervthina else? 
16 ré€ ‘ 
17 And what kind of hobby wa thet 
18 . Ralsing cats, Cats were her whole life, virtuallv 
19 to the exclusion rerythina else, 
&. 
20 ( Virtually te the exclusion «of everythina else? 
21 P eS. 
| 
22 nm How lonq did von treat that patient? 
23 aN Several vears. 
2A 0) Wy) re eee = ie en 
ys Mat were eu treating the natirent for? 
25 MR. LEVOMNE: byection, vour floneor, ‘ 
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| 
2 || THE COURT: Yes, we are way off in the woods at 
| 
| 
1! * : . 
3 | this point. Sustained. } 
et MR. DIAMOND: IT beq to advise your Honor that | 
} | 
Ss | I am going to tie it up with this casr. T have attempted 
li 
: : : : } 
6 i to establish an example only in the different area of what | 
l | 
7 ! I say to be monomania, and that is concentration upon one ; 
S| thing to the exclusion of everythina else. That is what 
$ I have been attempting to establish, and T am askina him 
| 
10 | now-- 
| 
11 Oo Doctor, how long aid vou treat that patient? 
12 A Several years. 
| 
13 | 0 What did you treat that Patient far? 
14 | MR. LEVINT: Objection, vour Nonor. 
j 
15 THE COURT: Goa ahead, 
16 || A IT was attempting to qet this ladv tn he more 
Vi friendly an? less withdrawn. i 
18 O Over what period of time? 
{ 
19 | THE COURT: He said a counle of vears. This is ! 
. . . | 
20 the third time you are asking the question. 
! 
21 | MR. DIAMOND: That is all. 
! 
2 BY TI Court: 
i! 
i ! | 
23 | 
| ) Doctor, there were some questions asked about 
il 
i ‘ } 
aA I} whether brein damaqe could occur through a hiah tempera- | 
25 {i , ‘ P , P ‘ } 
ture associated with nnenmonia. You said it is possible, 
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2 but not probable. | 
3 A Your Honor, I think I die sav that. I never saw 
4 it hapnen. But any tiie there is a hiaqh temperature the | 
™ 
’ : | 
5 possibilitv exists. | 
| 
| 
8 ) Now, referring to Dr. O'Connell's renort, you 
| 
7 had that in front of you at the time vou examined the | 
8 lefendant? ' 
7 bs a L era. 
10 bid you have any doubt that the Wechsler aduit 
| 
ll intelliqence scale on page 3 reveals the defendant as a \y 
| 
12 verbal IQ of 144 and a nperformance 10 of 179, anda full 
4 
13 scale 10 of 135? 
14 ry l have not seen the test orotocol), bnt | have 
15 no reason to doubt the validity of the renort. 
| 
16 Would you aaree with the doctor's further con- 
17 clusion thet with an FO of 139 an individnal is canable 
& 
18 of succeeding in any conrse or profession? 
19 A That is no different than anyone else. 
0) ) Yes. 
5 | & 
21 , I will aqree with that. 
22 THE COURT: Any other auestions? 
23 MR. DIAMOND: May T ask one more question? 
2 MY MK. DIAMOND: 
25 ( Wiha oats oct hecho personals ty? 
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~ A \ schizoid personality is a tyne of personality 
| 
3 Pattern desiqnation which j riven to people who cannot | 
4 express ander and hostility ectly vy fighting for it. 
j 
; 
5 For example, they may collect things. There are also | 
© people who are verv withdrawn and shy and reoanle who do | 
ig | 
: not relate well t ther neonie, The have poor inter- 
| 
'e} | 
personal relat nshy ‘ 
9 | 
: he Judge asked you several questions about Dr. 
10 ts ' re . 3 , 
Connell's report. Would you turn t¢t the last nade, 
1) please, and the last Paragraph. 
* 
12 
- nere 1S c LIe-nce avpout- | 
3 13 mr. LITYLEFIELD: I object. May we anornach 
14 the ide bay 
| 
i 
15 IR. MNIAONT [t 1S in evi nce 
18 ’ T b TY ’ } > ~+ wna ow? + 3} 
. ] ] re € an Wisn tc mproacn 
| 
VV thie Liié€ 1} 
18 ; as 
Q 
19 (At the Gar yar.) 
20 MR. LIttiur I here re a couple of portions 
21 f ys “pr, “+ rT wie} »f mr + ) ) . c ret . 
Lc the rene) 4 Wisn to rete , n the irst pave it | 
sayS the defendant 1s qoina to plead auiltv, and later 
23 | = . = } : c } } y 
on, there 18 something on page 5, the last naraqranh-- 
24 ty ( wip Th re is nore than that | 
é 5 i. [eT er treks But on “na %, the last nara- { 
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graph, it talks about a correctional institute, and so on. | 
And in Mr. Dwyer's letters there was excluded that kind of 


thing as irrelevant and prejudicial. 


‘ Tun: COURT: ! was surprised when you put it in. 
9) 
- MR. DIAMOND: I appreciate this. 
6 
e THN COURT: And there is nart of Dr. Portnow's | 
i ’ 
8 report which, Lord knows, he sets the whole thina ont as 
| 
i 
9 1f it wasS a confession. 


LITTLEFIELD: I woul?e suqqest with these itend 


12 MR. DTAMONT): I appreciate hat. 
' i 
(In n mirt..} 
13 
L 1}? DIAMOND : 
14 
15 9 Doctor, you say vou testified for the Government. 
5 
re) 
| 
16 How many times have yo testified for th Government? Give 
5 
' 
17 an approximation. | 
af 
- A Maybe 49 to 45 ner cent of mv time when I testi- | 
| 
fied | 


21 


A Oh, if I may be allowed to explain this, I 
evaluate maybe 19 or 15 cases before [ qet one in which 


ire you esking me how manv cases I m™ 


25 
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2 That yon ctuslly testified in in Court. | 

3 \ je are mt talkin yout an insanity defense? 

4 PS 

5 , th } it é irc N at Chis noint 

e 

) [ testified f t rose t n in mont 49 or 459 ner 

7 cent, avbe ?f ry ti ; 

8 And in ¢t ee. 20) «ag Bt Ss how many times dia j 

9 YY Pin a efendant nsane ? ; 
10 2 VIN ,Jectior 

1] The next estion would be how about 

12 the ther side | 

13 Miz. DIAMOND: Your Honor, isn't that for redi rect | 

14 if they want t isk it? 
15 When you testiiied for the norosecution. 

16 y T do not aqree to testify for any side until] 1 

17 evaluate the tacts, in? then tf my e ‘tuation anarees with 

18 the side wh aS retained me, 1 then wonld Lf the case 

19 qoes to trial--most don't--testifyv. eS that answer your , 
20 mMestion? 
9} ? CouRT: You testify os to what you find? 
22 I vIT* IY Yes. here have been cases, I 
3 | miqht add, one very recently, in which T was retained bv 

a 

2A one side antl decided the facts in behalf »f the other side | 
2h cttned arguctercl oF 6 Te til in ! ! tlie oth t bute 
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2 MR. DIAMOND: Thank you. 
} 
3 THY COURT: Any redirect? 
4 MR. LEVINE: ry mestions. 
! 
5 1 ( ) ts ra vn 
| 
6 ‘ounselor, you have been s 1iet. Do you have 
7 any questions? | 
| 
at ’ | 
& », than 0] | 
| 
| 
9 HE. COURT: 11 riqht, sten down. 
} 
10 MR. DIAMOND: mere 1S one :«tuestion I want to 
p | 
11 ask. 
12 BY M DIAMOND 
13 Doctor, were you aware of any communication be- 
: ; j 
14 tween Mr. Dwyer an his third arade school teacher in the 
| 
15 past five years when you made vour oninion? 
' 
' 
16 a . 
17 \nd, Doctor, if before this charge aaainst him ' 
18 waS mode, that is, before September 1974 and October of 
19 1974, Mr. Dwyer had written a letter to his third qrade 
20 school teacher remembering a luger thot she had brought to 
* ‘ 
21 Class during the Second World ‘lar and mentioning it savina 
22 that his sight cf that or his feeling of that qun was | 
. ' 
2 Probably the highest point in his academic career, or | 
24 words to that effect, would that have chandaed your oninion | 
25 1S to thin | 
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SOUTHERN RIC COURT REPORTERS US COURTH 


EXCERPTS OF TRANSCRIPT OF PROCEEDINGS DATED 
DECEMBER 22, 1975 


* * 


December 


10:15 acm. 


jury not present.) 


Do you have that examining doc cor 


u object to reopening the case 


at this point? 

because it would be re- 
opening the case, yor Honor \ because the report on its 
face doesn't include th: i@ defendant nas a mental 
disease or defect in the first place. 


this physician didn't examine this 


incompetent report for purposes of this kind of inquiry, 


defendant for those purposes at all, and it's just an | 


your Honor. On its face it doesn't include that he has a 
mental disease, 


MR. DIAMOND: Dr. O'Connell did examine him 


543 


for two purposes. The ir was for treating nim, and the 


sccond was to testify S an expert in this matter on the 
issue of mental d : Or mental defect. 
you say for treatiig him? Is 


ne a treating physician? 


treating the defendant? 
O'Connell. 
let you put him on. 

LEVINE: Your Honor, as far as the Govern- 
ment Knows Dr. O'Connel not examine the defendant for 
these purposes and I wil Nai 1 o the Court a letter 
written by tir. Diamond to the Government which clearly 
States he wasn't examined for those purposes at all. 

Now, your Honor, \ have been furnished with a 
second report, apparently, by Dr. O'Connell which the 
Government would at least request an opportunity +- read 
and evaluate, and before this physician is put on the 
Stand in front he ury the Government would request 
that ne be put on n nd that we conduct a voir dire as 
to the competence him to testify. 

All right. Put him on the stand. 
called as a wit- 


duly sworn, testified 


hy 
wal 


at 


correc 


-* 
L 


What 


was 


a medical doctor, is that 


LLiccnseu 


ractice psycniatry, 1s 


r Honor want me to go intc 


examine the defendant 


first examination? 


y other time and treat 


xamined and treated him September 


ir examination 


there is evidence 


what that 


consequence 
fears or doubts. 
and consciously wrong or 
from a sense of 
Surroundings. 


1 apply to 


took the form of him adding to his collection 


Of weapons, of paraphernal ij and flags and 
other things. Was a hobby that he in- 


dulged in becau: 


exclusion of everything else? 


*SSlon in his life. His entire 


Wore 
uacge what 


or defect whic Substa 


conform requirement 


, 
that I imin *ts charged 


above mentioned dates direct 


we 


ital disease or menta] defect, and I 


; 


neurosi!r in all-consu 


} le 
rwhelbmine mr le; on 
rwnieimin uLSsSiION 


patient 


weaponry and other hies of warf 


tro; 


life and it ruled his behavior and 


his conscious will over which he had na 


COURT: Did you 


you 


‘ IWY © r 


want to 


showed 


he second 


report 


factors and my 


lent gained from 


pinion that on 


accused person 


tal disease 


ntial capacity to 


s of law. 


Sir. It's my further 


against him on the 


products of his 


have diagnosed 


ming obsession and 


tc deal and trade 


rT} 
as 


are, 1is dominated 


conduct against 
o control. 


sross? 


write this second 


oD 


malt 4 
md jb 
report 


tne courtroom, didn't he? 


called 


have you spoken to him over the weekend? 


wanted 


A 
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December 20th, sir. 


That would be Saturday? 


Mr. Diamond called you on Friday, I think, from 


Possibly. 


During the day? 


li@ couldn't get in touchwith me. He may have 


me. I don't know that he called M@ va 


When did you speak to him? iow many times 


I spoke to him Friday and Saturday. 

And when did you speak to him on Friday? 
About 7:00 at night. 

Did he call you or did you call him? 


He called me. 


Going back. did you speak to him Friday during 


lie called my office and left a message that he 


me to come here immediately, and ne must have called, 


I don't recall Speaking to him, he must have called later 


in the 


day cecause I was there waiting for him at 7:00 at 


— 329 « - 
2lla | 
1 ra , | 
md jb O'Connell-cross 548 | 
| 
. Yeu didn't speak to him during the afternoon? | 
3 » T 7} t I 
A I may have. E don’t xvecall. -ZIf I spoke ‘to 
a 
lm 1t waS just relative to tne meeting. 
5 , 
Q Relative to what meeting? 
6 : : ; : 
A The meeting at 7:00 Friday night, sir. | 
QO And that was a meec*ing or a telephone conver- 
8 
sation? 
9 
A It was a meeting. 
10 cas 
Q And where was that? 
1] - ge: ae. 4 sf 
A In my office at 1225 Livingston Avenue, North 


brunswick, Sir. 
6 Wnat did he say to you at that meeting? What 
14 


was the purpose of the meeting? 


A The purpose of the meeting was to acquaint me 


ny 4) 


witn the testimony which had gone on here for so many 


— 
~ 


days. 


Q And wnat was that testimony that he acquainted 


ee 


you about? 

A I can't give it in detail but in general it was 
relative to the testimony w«.i1ch you people heard. I have 
it incorporated in my report. 

Q Please explain to the Court what he told you. 


A In my report I say “Having arrived at opinions 


and have considered not only the factors related above | 


6 


10 


> 


A 


oath from va 
and a third 


this testimo 


On page 3? 
A 


tion is what 


these facts 
4A 
2) 

here on page 


A 


told to me-- 


Some of thes 
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What page are you reading from, excuse me. 


eens 


The third page at the top. 

Go on. 

"But also the recent Court testimony taken under 
rious witnesses, among whom were family members 
grade teacher of the patient Dwyer, part of 


ny 1s as follows. 


ue 


Do you want me cto read that? 


Where did you get what you have here that appear 


What I am reading now in answer to your ques- 
- Diamond told me. 

Did you read a transcript of the trial to get 
that you set forth on page 3? 


No, Mr. Diamond told me in qeneral. 


And he told you--then whatever facts appear 


3, they have been told to you by Mr. Diamond? 
Not all the facts. Some of the facts were 


- Diamond repeated tlhe facts that were told 


Ir 
bwyer in the several conversations I had. 


ec things I knew. 


wien was the last time you examined Mr. Dwyer? 


r 
ic 
4 
- 
- 
a | 
, 
ee 
- 
> 
U 
- 
> 
m 
° 


19 


88 
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Let's go through page 3 otf this report. Would 


you please tell the Court which of the facts that appear 
on page 3 ur. Diamond told you and which of the facts that 
ippear 1 pa 3 the endant told you 
A Well, I couldn't say that because I don't have 
ny differentiation ‘Mr. Diamond told me what he remembered 


of the testimony, and some of them I already had from Dwyer. 
Let's move down to line 3. Did you know any- 
Ching avout a third grade school teacher of Mr. Dwyer's 
rom tir. Dwyer, or was that something Mr. Diamond told you 
about? 

A I recall so conversation I had with Mr. Dwyer 
about the school teacher asked him whetrer he was married 
Or not and he said that he didn't have time For it. or 


something like that. but Mr. Diamond corroborated that. 


2 Is that in your report of October 15, 1975? 

A Whether it is or not-- 

Q Or. *7eF 

A whether it 1S or not, I remember that unusual 


conversation, 
Q Oxay, let's move on then. Line 6. “At the 


age of eight his father sent him some empty .50 caliber 


shells, patient responding VY post card, thanks for the 


bullets, bad. Con you please send me the machine gun." 


mn 
_ 


b> 


25 


maj 


WwaS 


on in the courtroom or something that Mr, 


EE I 
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that something Mr. Diamond told you that 


Dwyer told 


you a year and a half ago during your examinations? 
IR \MOND: I object to about a year and a 

half ago. 

A Not a year and a half ago. 

Q 15 months ago? 

A It's not 15 months ago. 

Q Is that something you learned from-- 

e 

A Last September he told me. 

Q I think that is 15--Oh, September '75, I am 
sorry. 

A All this year. I didn't see him until 1975. Let 


me clear 


Q Excuse 


Was tnis 


the buliets, 
Friday evening? 

A Mr. 
knowledge 
words verbatim, 


the event. 


was that something Nr. 


Mr. Dwyer. lie 


that point up. 


me, I stand corrected. 


information, this statement here about 


Diamond *old you on 


Diamond did tell me that, but I had similar 


may not have told me the 


Nr. Dwyer, but I had similar knowledge of 


Q What kind of similar knowledge? 


Py r 
4\ + 


had 


all knowledge tiiat he nad 


tnis 


great 


¥ a 


g 


16 


20 
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difficulty when he was growing up. 


Q But did you have the specific knowledge of this 


I mean had you heard of this event before Friday 


A “Thanks for the bullets," you mean? 
Q That*s correct. 
A Yes. I had knowledge that he told Dr. Stewart, 


wno is also known as Dr. Safir, who is deceased now, and 
that Dr. Safir treated him for aberrations about guns, 
numerous complaints about his parents, personal bugs, 
Migraine headaches. At that time the patient changed his 
mode of life because he thought people were always watch- 
ing his eye problem, and walked with his head in a peculiar 
position so no one would see his eyes. This still persists 
to date and presents unuSual mannerism when he twists his 
head and avoids direct glares. 
Q Dr. O'Connell, that appears in your report of 
October 5ti, isn't that correct? 

A st Goes, SiLYrs 

Q THaAt 2B Fiabe, Now, I am asking you whether 
this statement, this little event about the post card 
and his father, and the bullets, that I have read to you 


‘from page 3 of your report of Saturday, whether that event 


1S included in your report from October 5, 1975. 


a 


A] 


9 


to 


ww 


md jb ‘Connell- 
A Scientifical] that event 
otner events They ire 111 the : t 
@ ir. O'Connell, let me ren 
bid you Know about this specific event 


evening? 
A I Knew of similar events. 


Q Let's move on. Had you « 


with the defendant in your interview b 


this year? 


ross 553 


corresponds with the 


»at my question to you: 


rior to Friday 


‘ver discussed politics 


ick in September of 


A Yes. I discussed his uncle being a senator in 


A No, it doesn't 
Q What else did you discuss 


politics besides the fact that he had 


state senator? 


*s that appear in your report of October Sth? 


appear in any report. 


with him about 


an uncle who was a 


A Well, I can't remember. I didn't think that 


was relative to his case, no. If I did discuss it with 


him I didn't write it down. 


Q Did Mr. Diamond tell you 


that there had been 


testimony at the trial that the defendant never voted? I 


am directing your attention to line 9 


report that you prepared on Saturday. 


you that there was testimony at this 


of page 3 of the 
Did Mr. Diamond tell 


trial last week that 


wn 


© 


~ 
Loe) 


23 


*/t{*o 
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the defendant had never voted? 


4 lle certainly id 
Q And did he also tell y that there was testi- 
2 > ‘ lact imok €&r n ew T)ue ' ; 
mony at the trial last week from one of Mr. Dwyer’s cousins 


that the defendant was very interested in politics? 
MR. DIAMOND: Your Honor, I bj ect. He never 


} 


Said he was very interested. lie said he talked politics 
once 1n a while. 

Q Tnat he talked about national politics, did 
Mr. Diamond teil you that on Friday evening? 


A lie may have told me that, but I have no record. 


) You Nave no record? 


A Right. 
Q How about a recollection? Do you have any 


recollection of it, apart from what's On the paper? 

A Well, at that time it didn't seem important to 
me, So I have no recollection. 

Q But you wrote down that he has no political 
beliefs. That was important to you? 

A Yes. Especially with his uncle a senator. 

Q Directing your attention co line 12, that his 
father, a Naval veteran of the Pacific war, has mado physi- 
cal courage the guiding standard of his own life. 


Did Mr. biamond tell you on Friday evening 


to 


9 


& 


21 


22 


23 
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nag been testimony at the trial] 


in your report of October Sth? 


Your Honor, I 
first report as an October 


to this 


sure that is the date it was 


THE COURT: Didn't we have it 


exhibit last week? 


MR. LEVINE: Yes, we did. 
vefendant Dwyer's Exhibit 10, 
A [I can clear up the difficulty. 


paysical courage" 


29th report. 


I think 


235 


from the father 


appear anywhere 


Nave been referring 


I am not 


marked as an 


it was 


September llth and 15, 1975, 


a Wiiat? How? 

A The report is marked date of arrest, October 
a» ADT 4, Date of exam nation, 

Q Dr. O'Connell, let's turn to page 


report ° 
Did Ir. Diamond 


Write another report to explain what 


abnormal emotional lilness? Did he ask 


report? 


asked me to write 


you meant by 


5 of your 


tell you that he wanted you to 


you to write another 


another report. He didn't 


the words 


don't 


Wnat did 


qive 


uu meant 


Federal Courts. 


ly with the rules 


*h has been modi- 
me that, 
understand. 


what to do. I knew what to 


you Know what to 


be too overt. I read the news- 


lecti S in forensic psychiatry at 


you Know what to do? 
reasons. 


stand. What were you going to do? 


557 
Federal Court 


you call 


thought mental disease 


.c 


was going to n that manner and not I 


tne McNaughton 


mental disease or defect 


Federal Courts. *y came from the 


Durham that man hospitalized in 


new testimeo in Federal Courts? 
No, I gave m some books. 


Wiat books did you give 1m? 


sia 


Davidson's Forensic Psychiatry, possibly one 


other one. on't remember what others I gave him. 


Prior to Friday evening had Mr. Diamond asked 
you to write another report to explain your fi 


Not tunat 


(Continued on paqe 558.) 
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Please 


review for the Court what 


the status 


was for a potential appearance as a witness prior to your 


conversation with Mr. 


A I didn't 
I was only going to give 
patient's condition. 

THE COURT: 
asked you to 

THE WITNESS: 
the court. 
THE COURT: 
THE WITNESS: 
another day, but 
any details when 
and I didn't come. 

MR. DIAMOND: 


Original trial 
MR. LITTLEFI 
testimony without Mr. Dia 
THE COURT: 
the case was going to tri 
THE WITNESS: 
Honor. The original 


to do if this man was ill 


Diamond on 


intend to 


I was supposed 


idea was to advise 


Friday evening? 


appear here as a witness. 


Mr. Diamond a report on the 


You mean to say last week nobody 
tness, until Friday? 


I didn't say anything. I had n 


Mr. Diamond didn t contact you? 


Mr. Diamond asked me to come 


there was some mix up and I didn't know 


to come, or how, or what, 


Your Honor, at the time of 


ELD: May we have tne witness' 


mond's interruption? 


When did Mr. Diamond tell you 


al? 


I have no record of that, your 


Mr. Diamond what 


and the criginal idea was that 


’ 
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he was going on some program, some probation program, if 
am correct in that and that's why I wrote the first report. 


At some other time Mr. Diamond told me this 


case is going to federal court, I didn't think that I 


} 
| 
would go. I wasn't keen in spending all this time going td 


New York. 

Later, Mr. Diamond persuaded me out of the 
goodness of my heart that I should go. When that was, I 
don't know. I agreed to go. Then t..ere was this mix up. 


You were sick, or something else happened -- 


THE COURT: Who was sick? Not me. 

MR. DIAMOND: Yes, you were, your Honor. 
first day you had a virus. It was on December 6&th, 
your secretary told us that, and that's why you were 

late and we didn't go that day. 
THE WITNESS: There was some mix up. I hope 
I didn't say the wrong thing. And I didn't go. 

Then Mr. Diamond told me he wanted me to 
go especially Friday, he called up from the court and 
said he wanted me to go. As a matter of fact, he wanted 


me Friday, but I didn't get the message until it was too 


late to come in. 
THE COURT: On Friday night and Saturday did 


you talk solely with Mr. Diamond? 
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THE WITNES. : Yes. 


THE COURT: Was the client there? 


seen John Dwyer 
Since September 
THE WITNESS: The 29th, your Honor. 


THE COURT: Do you have any other questions? 


MR. LITTLEFIELD: We would request to approach 


the side bar or the robing room for a discussion of this 
matter. 

COURT: All right. Let's go in the 
robing rcom. 

(In the robing room.) 

MR. BOYAN: May I be excused from this, Judge 

THE COURT: Surely. 

MR. LITTLEFIELD: Your Honor, may I he heard 
now on four reasons why this witness should not be allowed 
to testify, which I have narz.wed down to three. 

The first is this Court has been misled all 
last week about the status of this witness being able to 
appear as a witness. Last Friday afternoon Mr. Diamond 
recited the fact this witness was scheduled to come in 


last Tuesday, but couldn't come in because we weren't 


ready for the defense's case at that point and therefore 


~ 


to 


_ 
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Mr. Diamond said he did not come in that day. 
The next time it arose was on Friday, and 
Friday Mr. Diamond told the Court on page 494 he talked to 
Mr. O'Connell in the afternoon and arranged for him to com 


up 10 o'clock on Monday morning. 

We have heard two things from this witness' 
Own mouth. First, the date your Honor was sick was the 
Original date the trial was to begin. That was the last 
time according to this witness Mr. Diamond and he discusse 
his testimony, and at that point he said there was some 
confusion, the confusion of youbeing sick, he didn't come. 

From there on he didn't think he was going to/| 
be a witness until this Friday, which ended up in a 
7 o'clock meeting friday night. That is absolutely con cary 


to the story we heard all last week from Mr. Diamond how | 


| 


the witness was waiting in the wings and couldn't come on 
Tuesday because the government's case dragged on longer 
than it was supposed to drag on. 

That's the first point. 


Secondly, this witness' testimony is 


essentially -- there is no way he can be an objective 
witness based on his own psychiatric findings because 


Mr. Dianond has been over the entire trial with him and - 


given him all the details he wants this doctor to take 


ewe I 
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2 | into account. 
ie s 0 If the doctor could have somehow testified on 
or 4 | the basis of what he said in the initial report and 
5 findings that would be one thing, but now he has been 


6 | irreparably influenced by the whole story of Mr. Diamond 


~sN 


which went on Friday night. 
8 | Thirdly, your Honor, to allow this witness to 
9 go on at this point is completely unfair to the government 


10 | The government, assuming that the Court instructs the jury 


a Since the first doctor said there was no mental disease or 


il that there is even the remotest way for an insanity defensé¢, 
13 defect, the government has the burden of proving it is é 


14 not the case. 

15 After Dr. Portnow got on and gave his very 

16 thoreugh explanation of mental disease and defectant 

17 condition of this defendant, to allow this witness to now 

18 get on when we know Dr. Portnow cannot come back after he 

19 | has been coached by Mr. Diamond on each of the points 

20 critical in this case, is utterly unfair. 

|| I direct the Court specifically to the last 
a 22 paragraph of this report which deals with mental disease 

23 | and defect ind follows Mr. Diamond's line -- it ig. 

24 | ' essentially a semantic thing, back and forth, and could go ; 


23 | either way. 
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They have had it from one doctor. They 


can't now, after the government has put on its case, when 


the government has the burden, they cannot have a rebuttal, 
in view of Mr. Diamond's misleading of the court, and his 
essentially prompting the witness vis-a-vis all the facts 
that went on in this court when he met last Friday night. 

The government cannot possibly have a fair 
trial if this is allowed under these circumstances . | ¢ 

MR. LEVINE: One further point, your Honor. | 

That is, all of a sudden we have a diagnosis 
here of a psychisthenia, and the tes*imony of this witness 
will be permitted to saii in unrebutted. I am not an 
expert, your HOnor. I don't know if that diagnosis is 
totally unfounded or even partially unfounded. 

THE COURT: You are not Tom Murphy yet. 

MR. DIAMOND: May I speak now, your Honor? 

THE COURT: Yes. 

MR. DIAMOND: Your Honor, I have never misled 
you, I have never deceived this Court. {f did speak to 
him on Friday, I remember exactly the conversation. I wil 
tell you how it all came about 

When I originally was talking to Mr. Gold | 

{ 


about this matter I explained to Mr. Gold I knew mr. Dwyer's 


father, I knew the son, and that they were good friends of 


~) 
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mine, and I was very, very deeply involved in this matter 
in my feelings toward them, and I recognized that he was 
caught in the act with no defense, but as I got to under- 
stand the situation better, I requested please consider 
him for the deferred prosecution program. 

It was for that reason I had him examined 
initially by Dr. O'Connell. 

Later on both Mr. Gold and Mr. Levine told me 
he did not fit into that program, and that therefore he 

would have to plead guilty. 

In addition to that, just before we went to 
trial I received a call from Mr. Levine and Mr. Gold got o 
the phone also, and they told me that he would be permit.te 
to plead guilty to one count of conspiracy, if he would 
testify against Mr. Dobranski. 

Mr. Dwyer told me that he would rather go to 
jail for the rest of is life than testify against his 
friend, and I told them that, and I told them it was againgt 
his entire nature, that if I Pressured him to do something 
like that, he would absolutely go to pieces and I wouldn't 
do it and therefore he would go to jail. : 

It was at that point I called Dr. O'Connell 


and asked him if he would come and testify. I told him 


when this trial would start and I told him to get ready for 


228a 
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it -- I anticipated that the state, the government s case , 
would be in Monday, or perhaps Tuesday, and I told him to 
be ready for Tuesday or Wednesday. 
When that happened we got here in court I 


believe on a Monday, and we found out that your Honor was 


sick, you had a cold, and your secretary told us this, 


we learned this, and your Honor suggested, I think the next 
day, Tuesday, that since I raised this defense of insanity} 


that he be examined to determine whether he was competent. | 
As a result of that, I felt he should be 


exaiiined not only by the government's doctors, but also | 
by a doctor for the defense, so I called Dr. Herbert | 


Spiegel and askedhim if he would do it and he said he | 
couldn't do it but he would refer me to a friend of his, 


Dr. London, and I asked Dr. London to examine him for that 
purpose. 

He examined him on the question of mental 
competency, that's what I asked him to do, but in discuss- 
ing the matter with him, he told me that he believed that 
the man had 2 mental defect, and Il said, “Well, in that 
case I can use your testimony in court.” 

But when he got on the stand oc course, he 


instead of saying “defect” he said “disorder,” and your 


Honor knows his testimony. 


if 229a 
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- In the meantime, I called Dr. -=- I had also 


been in touch with Dr. O'Connell, and I think it was some- 


‘y ‘ thing like Friday I called him and asked him if he would 


or 


be ready to testify, and he was very angry with me, and I 
said, "What's wrong?" 

Pf He said, “You caused me to cancel out all my 
. appointments, and on that day I was waiting for you to pic 
me up and you didn't pick me up and that's inexcusable," 
And he was very upset. 


1 I said, "I'm so deeply involved in this case, 


He said, “You have a New York psychiatrist, 
you don't need me, try nct to use me." 


9 
7 I apologized to him. 
ios I said, "I do need you, and I will keep in 

| 


" touch with you during the trial," and I did call him from 

a time to time. 

Finally, he said, "Let me know if you really 

se ti 19 need me.” 

0 I called hii on Friday. I first got his 

21 secretary and she put me on the phone with him. I asked 
a ” him, "Would you come in?" and he said he couldn't make it 

= | that afternoon. I'm sure if you asked him again, that he 

™ would say this "I can't make it," because I remember 


i specifically when he first picked up the phone he called m 


Mhibin 
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: "Mr. Diamond," which is not his usual way of addressing | 
3 me 


4 He said he couldn't come in that afternoon, 


° it was already late, and he would come in Monday at 19 


6 o'clock. That's the absolute truth. I will be willing to 

7 take a lie detector test. I'm sure if I took a polygraph 

° it would come out I was telling the truth on that. 

° The next thing is this: 

10 When I got to him Friday, Dr. u'“onnell came 

a 7 to me and said it would be very important to get these 

12 facts in. He said they were under oath and they would be 

3 reliable and this would be an important part of his report | 
4 | since it would give him a deeper insight into these matters. 
> iS I went over there and related to him Friday, 

6 and as well I discussed with him on Saturday. On Friday, 

uw after I got back from Dr. O'Connell's home, I got a call 

18 from Dr. London, and I was very surprised, he called me at} 

= 19 | my home, and he said to me, "Did I do you any harm?" 

20 I said, "No, Doctor, I know yeu tried to tell 

21 me the truth, you said defect, you are not a forensic 

a psychiatrist, you are a treating physician and not | 

we 23 | accustomed to courtrooms and you get flustered and so 
a | ' forth." | 


because 


25 || He said, "What did Dr. Portnow say, 
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“ he knows Dr. Portnow, and I told him. 


a | 
He said to me, "Dr. Portnow is a whore, I 
“em 
oe : } | 
Ne J 4 met him in Bellevue Hospital, and he told me that this is F 


v a very sick man, this man Should have never been indicted, 
and tried, and I absolutely had him upset about that, that 


, that happened. 


I said, “Would you come to court Monday and 

° testify to that?" 

10 He said, "I just can't do i | 

1] | I'm sure, your Honor, the record from his telé¢- 

12 phone, wherever he was calling from, would show that call 

13 to my home in Freehold. | 

14 | He said he wouldn't come in and testify, he | 

1S couldn't do it, he would be ruined in his profession if he 

6 did it. | 

7 I wanted to tell your Honor also, when we | 
| 

18 made these arrangements for Mr. Dwyer to be examined, I 
| 

19 asked his father to go along, to accompany him to the | 

20 doctor so he could give some family history. 

21 When Mr. Dwyer called me up == and your Honor 

i 2 can put him on the stand and ask him and he will say 
3 | exactly this, because obviously I couldn't have coached | 
a him because I] didn't know this issue was going to be 


raised, he said, “Milton, I feel tremendous," 


tr 
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I said, “Why?" 
He said, "I didn't get much encouragement 
from Dr. London but Portnow was great. I know all the 


federal prosecutors down there and I will say ‘What the 
hell are you doing, this man is so sick he shouldn't 
have been tried,'and that gave me tremendous confidence 
and since the government's own psychiatrist says the 
boy is sick, I feel tremendous." 

I can tell you frankly I was taken totally 
by surprise when Dr. Portnow gave the report that he did, 
that the man had absolutely no mental disease or defect, 
and insofar as he was concerned he was a hobbyist such as 
a stamp collector or something like that. 

MR. LITTLEFIELD: The report of Dr. Portnow 
was mailed to Mr. Diamond ten days before he testified. 

MR. DIAMOND: I have never received it to this 
day, your Honor, and I will take a polygraph on that as wel ° 
and he never mailed it to me or I would have gotten it, 

Now, your Honor, I have been accused of lying 
to the Court. I take that very seriously, because I am not 
a liar. I may get emotionally involved in my cases, becaus 


I take every case seriously or I wouldn't take it. I have 


‘never lied to the Court and have the highest respect for the 


Court. I was deeply wounded when I was misunderstood 
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about delaying the case, because it is not in my interest 


to delay the case, and I know your Honor sincerely felt we 
were. 

What I am trying to say is I never got -- my 
mail comes in, my secretary gets it, I will bring my ees 
tary here, I never got the report. The first time I saw 
it was when your Honor handed it to me. 

THE COURT: Anything else? 

MR. DIAMOND: One thing else, your Honor: 


The prosecutor was kind enough to call my 


attention to the fact that when I asked that Dr. O'Connell's 
report be admitted into evidence that in the beginning 
here he mentions that -- he states that he is going to ie 


guilty, and he gives a history of having an arrest in New | 


York State, Southern District, on October 5, 1974, for | 


seliing two submachine guns to a federal agent and attempting 


to sell two pistols to the same agent and states heis 
going to plead guilty, and on the last page, “We will be glad 
} 

to make reports to whatever authority is authorized to 
subpoena him and also report and his attendance." 

If it hadn't been for the fact the prosecutor 
was kind enough to call that to my attention, that probabl 
would have gone in that way and would have been severely 


prejudicial to my client. 
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| 
| 


either we be permitted to withdraw 


THE COURT: There is more than that. 
MR. LITTLEFIELD: I would also draw the 


Court's attention to the statements of Mr. Diamond last 


| 
| 


week about his dealings with Dr. O'Connell which specifically 
Say that he talked to Dr. O'Connell last week, the week 
the trial was proceeding, and he was tc come in Tuesday, 
but it couldn't happen because the government's case had 
been delayed, so we have now Mr. Diamond essentially 
Saying what Dr. O'Connell says, that it was the week before 
when the issue came up a - him coming in on Tuesday. 

MR. DIAMOND: If I am to become a defendant 
in this matter, I will be glad *o produce all my telephone 
records, your Honor, to show these calls. 

THE COURT: That won't be necessary. 

MR. DIAMOND: I might also say, if I may, that 


I would like to put Mr. Dwyer on the stand in rebuttal, 


I re. lize Dr. Portnow is not available anymore, but i€ 
th. Court thinks it is necessary , I will put Mr. Dwyer 


on the stand to rebut what he Said, and I would also ask 


that Dr. London be subpoenaed to testify as to his meet’ng 


| 
in Bellevue Hospital with Dr. Portnow, and what Dr. Portnow 


said. | 
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THE COURT: I will think about it. I will be 
back in ten minutes. 


MR. LITTLEFIELD: Does your Honor wish the 


under these circumstances. 
THE COURT: Yes. 


(Recess. ) 


'] 
government to provide authority for excluding the ng 
' 


(In open ' jury not present.) 

THE COURT: There are a couple of questions. 
One of them is house keeping. Do you move to withdraw 
the former psychiatrict report, is that correct? 

MR. DIAMOND: Yes, sir. 

THE COURT: Do you object to it? 

MR. LEVINE: Objection to the withdrawing of 
the O'Connell -- no, your Honor. 

THE COURT: There are other ones, too. 

MR. LEVINE: The Army? 

THE COURT: Is there anything in the Army 
One that shouldn't be there? 

MR. LEVINE: I don't think so. 

THE COURT: There is another report, also, 
which discusses this case a. yreat length. 

MR. DIAMOND: Dr. Portnow I would ask that 


that be withdrawn, sir. 


MR. LEVINE: I think the statements made by 
the defendant to psychiatrists are admissible as verbal 
acts. 

THE COURT: They are verbal acts, but it still 
reads like a confession. 

The motion to withdraw both are granted. 

The government has requested I not permit 
Dr. O'Connell testify before the jury, is that correct? 

LEVINE: That's correct, your Honor. 
COURT: The reasons both pro and con 
were gone into .t great length in the robing room. 


I don't think it is fair for Dr. O'Connell 


to testify. Under the circumstances, I am not going to 


let him testify in front of the jury. 

Step down, Doctor. 

Mark Dr. O'Connell's report of December 20, 
1975 as a court's exhibit for identification. 


(Court Exhibit 3 marked.) 


MR. DIAMOND: Your Honor, may I just for a 
brief moment be heard? 

THE COURT: Sure. I thought you were heard 
at great length inside. 

MR. DIAMOND: I promise not to got at great 


length, your Honor. 


wn 


6 


7) 


8 


23 


2 
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Your Honor, it is my understanding that under 


the Tatum case that where the defense offers some evidence 
of mental illness it is at that point that the burden BOP 
to the government to prove that the defendant was sane at | 
the time of the act, beyond a reasonable doubt. | 
Your Honor, I submit that when Dr. London | 
testified he testified as to this obcession and compulsion | 
in nature, as he described it, of kleptomania, the man | 
could not control himself, and, therefore, had no -- did | 


not have the ability or the substantial capacity or lacked 
substantial capacity to control his behavior or conduct | 
to conform to the requirements of the iaw. 
| 
I believe that is essentially what he said. 
Under those circumstances, your Honor, and as| 
I understand the Tatum rule, it is not necessary for him 
to use any magic formula such as Saying the magic words 
“ | 
“Mental disear2," or "mental defect , but it is at that | 
point when even some evidence -- I this." just some evidence, 
not conclusive evidence, but just some evidence of a menta 
abnormality that goes to that question, shifts the burden, 
; 
and, therefore, your Honor, since Dr. London has already 
| 


testified to that, I believe it was at that point that your 


Honor suggested that the government have its psychiatrist | 


then testif,, presumably because Dr. Portnow was going 


to 
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away. 
Your Honor, what I am trying to get at is 
this: 


Since there has already been evidence by the 
defense as to insanity, I would ask the Court to reconsider 


its view and permit further evidence on this matter of a 


more clarifying nature because Dr. O'Connell who was the 


treating physician and had more Knowledge of it than Dr. 


London, who was originally retained by the defense for the 
purpose of examining him on the question of competency. 
Dr. London himself volunteered the fact, at 


least to me, the man had a mental defect, which was the | 


reason we put him on the stand in the first Place. 


Since the Court has ruled that the prosecution 


was required to put on a psychiatrist, I would ask for two | 


| 


First, a ruling that by reason of the fact that 
| 
Dr. Portnow has testified the burden has shifted to the 


United States government to prove beycnd a reasonable doubt! 


the sanity of Mr. Dwyer at the time of the acts charged, 


and, secondly, I would also ask again that br. O'Connell 


be permitted to testify by reason of the fact of his 


me that in order to make a valid and substantial Opinion it 


| 
inability to appear, by reason of the fact that he mime 


~ 


9 


= 
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would be valuable to have the testimony under oath of all the 
witnesses who testified. Because you're dealing with the 
liberty of a fellow human being I ask your Honor with 

all due respect, to reconsider his ruling. | 

THE COURT: No, { don't see any need to | 
reconsider. | 
MR. BOYAN: May I be heard on this, your 
Honor? 

THE COURT: Yes. 

MR. BOYAN: Your Honor, in a conspiracy case 
if I represent one of the defendants, I am also concerned 
that trial tactics or method of presentation of evidence ° 
one of the co-defendants, if the jury in observing the tri 
tactics or the presentation of evidence, has any reason 
to think that there is any kind of sham or chicanery invol 
that as human beings there :« a certain tendency to 
ascribe anything like that to all of the alleged conspirators. 

I think it makes it that much more difficult 
for the jury to decide the guilt or innocence or each 
individual conspirator, alleged conspirator, no matter how 
Strongly the Judge charges that the evidence against each 


conspirator must be evaluated separately as to the guilt of 


‘ each. 


I find myself in that kind of a case, where z 
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am representing John Dobranski, and where the co-defendant, 
| 


2 through his attorney, in the opening statment, has stated 


| 
ad 4 that his defense was basically a defense of insanity. | 
5 We had the testimony of Dr. London go in, | 
6 we had marked as an exhibit Dr. London's report, which was 
7 obviously for the purpose of substantiating this defense 
8 of insanity, and I am not sure whether or not there was 
9 any reference in the hearing of the jury to the fact that | 
10 another doctor might be offered by the defense this ations, 
if 11 THE COURT: No, I don't believe there was. , . 
12 MR. BOYAN: Now, not only is Dr. O'Connell | 
° 4 13 not going to be here to testify, but Dr. London's testi- | 
\4 mony, I take it, is going to be stricken -- 
15 THE COURT: I didn't say that. I have no | 
pam | | 
i6 intention of striking his testimony. 
‘ | 
th 17 MR. BOYAN: I see. 
18 In any event, his report is now out, and, 
a : 19 frankly, I don't see that the defense of Mr. Dwyer is goin 
20 | to have -- the eefense of insanity, I don't see that it is 
i 21 | going to have an awful lot of substantiation based just on 
is 2 ‘ Dr. London's testimony and without Dr. London's report, an 
a 2 | I'@ sure that a lot will appear in the prosecution's summa 
2A ! ‘ tion about what a phony defense Mr. Dwyer tried to raise > 
i 25 || and how phony his entire defense must be, and even if the 
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prosecutor is very careful not to attribute any of that to 
my defendant, I think inevitably the Jury is going to thin 
in some of those terms. 

I think there is one way that the difficulty 
could be avoided, and the interests of all could be protec 
and that would be if your Honor withheld ruling finally as 
to the admissibility of Dr. O'Conneli's testimony, allowed 
him to testify, and then put special interrogatories to 
the jury with respect to the guilt or innocence of Mr. 
Dwyer generally, and whether or not the affirmative defens 
Or the defense of insanity has been sustained. 

Then your Honor would have the opportunity 
to rule on the admissibility of the testimony, and if that 
was the only thing that supported a finding in favor of th 
defendant on the insanity defense, then that defense could 
be stricken, and we would have the general finding of 
guilty, and at the same time the jury would not have gone 
through this experience of now ‘you see it,- now you don't, 
with respect to the insanity defense, and, therefore, there 
would be no adverse effect on my client. 

THE COURT: I don't thi :<« there would be an 
adverse effect on your client. We are all going to do our 
best to make sure that that does not happen. 


MR. DIAMOND: Just one more question,your 


to 


w 


wo 


mana 
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Honor 
THE COURT: Yes. 
MR. DIAMOND: Your Honor, I would assume that | ‘ 
the reason your Honor is excluding this is because of eat ae 


the United States Attorney said to your Honor in the 
chambers, that he believes this was some kind of pre-arranged 


tactic on the part of the defense to put on a psychiatrist | 
| 


after the other psychiatrist left town, and if that is 80, 


I would ask your Honor just for the record, and possibly 
review that Dr. O'Connell take the stand and be asked abou 
whether or not there was any kind of such pre-arrangement 
| 


or if it was as a result of misunderstandings that 


developed between us, and the problems that he had 


scheduling his cases, he is an extremely busy man, and cur 
conversation on Fridav. 

I ask that he be permitted to testify to the 
fact there was no pre-arranged plan on the part of the 
defense about this. 


THE COURT: I don't think it is necessary for 


Is there anything else, gentlemen? 
Mr. Boyan, you indicated you wanted to call 


the doctor to take the stand. He has already testified. 
somebody for a short period of time this morning? | 


MR. BOYAN: Your Honor, I do want to call a 


e 
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March 25, 1975, and the government objects to it as 
irrelevant. 
ws THE COURT: I don't know what relevance it 
has,, but if you want it in you can have it in. 
MR. LITTLEFIELD: I assume it is wanted in 
to show how Steven Smith pleading guilty <n December 9, 
1975, there was some promise made to him with respect to 
that plea since the government was ready for trial in March. 
10 Since the jury won't understand what the sig- 
Mi | nificance of a notice of readiness for trial is, your 
Honor, the government would argue that no proper arguments 
13 can be made by counsel on the basis of that. 
|| THE COURT: I don't know what the argument 
15 | is going to be, but I will sit back and listen to it. If 
if 13 | he wants to use it, I will let him use’it. 
Is there anything else now? 
18 | MR. DIAMOND: Just one thing more, and that isi, 


19 I’ back to Dr. O'Connell) again, your Honor. 


20 It occurred to me, your Honor -- it is my own 
21 | view and I respectfully sug, *O your Honor -- that by 
! excluding the testimony of Dr. O'Connell reversible error 
Ps 2 | is committed, and for the record, your Honor, I think the 


2A ' Court of Appeals would probably want to know the reasons 


2 | why his testimony was being excluded, and I would ask your | 
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2 Honor to make findings of fact as to why he is excluding - 

3 Or conclusions of law, because I understand the United | 
4 States Attorney said in chambers he was submitting more 

5 to your nor on the subject. 

6 Therefore, I would ask most respectfully 


that your Honor make findings of fact and conclusions of 
8 law as to why the testimony of Dr. O'Connell is being | 
excluded. | 


i0 If your Honor does that, I will then excuse 


il Dr. O'Connell and he will go home. 
12 THE COURT: I have no intention of doing it. 
13 It is quite obvious. 


Is there anything else? 


| 
i 
15 MR. DIAMOND: That's all, yOur Honor. 
16 | THE COURT: Are you going to rest? 
17 MR. BOYAN: Yes, your Honor. 
18 THE COURT: You rest also? 
19 MR. LEVINE: Yes, 
a | THE COURT: Nothing else? 
21 MR. LEVINE: No, your Honor. | 
“ 2 ! THE COURT: How long do you wart for isanieicaaadie 
23 | MR. LEVINE: Initially, a half hour, your 
| Honer. xk 


25 THE COURT: wo you know the reverse twist on 


| 
| 
| 
| 
| 
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| 21976 quotation marks. Wot that the items I questioned him 
MILTON. Diniwhdt. whether or not Dwyer said he was shy, it wasn't 
just that that wasn’t in quotes in the original notes, but 
) there was nothing in quotes in the handwritten notes 

made at the time. 
é' Then you have seen another witness, probably 
on? who was on the stand shortest of all, Mr. Bartley, 
who testified that he saw the defendants come in a car and 


10 walk in the apartment. lie wasn't cross examined at all 


1 because the defense didn't challenge what he said. 


\2 I could go on and on, but I won't. There are 
13 many occasions in a trial where I think cross examination 
14 has shed some very important light on the truth or lack of 
15 truth of what the witness was saying because he either 


16 could explain himseif or he couldn't and had to change his 


af story. That shows to you the tremenious value of cross | 
18 examination. 
a Now, I couldn't cross examine Dwyer and say, 
“H “Now, Smith says you told him in a phone call that you 
21 were going to get BSJ to drive up, and who is BSJ, and is | 
ss. = it Dwyer?" 
ti 3 I couldn't do that because Dwyer never got on 
2A the stand. That means as far as my client is concerned 


~) it's one hundred per cent hearsay. 
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CHARGE OF THI 
(J. DUFFY) 

Ladies and gentlemen, now tnat the testimony 
ls over and the arguments are over the time has come for 
you and me to do our part in the admin tration of justice. 
It is my province to instruct you as t tne law, and you 
must accept my instructions on that t is your function 
to determine the facts, and your decision on tne facts is 
final and conclusive. 

In considering the evidence and determining 
the facts in this case, you must lay aside any questions or 
considerations of sympathy. It 1s your duty as well as 
mine to administer justice fairly anc rtiall In so 
doing, we must be guided solely by the law and the evidence, 
and neither you nor I can permit our nclusions to be 
affected by sympathy or sus}.‘cion. 

YOu are to discharge ur ity in an attitude 
of complete fairness and impartiality, as I emphasized when 
you were selected as jurors, without as r prejudice for 
Or against the Government or the dveten t as parties to 
this controversy. 

The case is important to the Government since 
the enforcement of crimin3l laws 1s a atter it prime concern 
to the community. [t is als rta t 1 defendant 


ato 


*~harged with 


Before 


the very 
trial that your important ijuring the 
mony woul » list carefully to 
witness as h sti d QO obse 13 id it has 
been evident to me, and 
followed this instruction. 
undertake your final duty. 


In the discharge of hi lut you perform a 


y high duty of citizenship. v I moti as ministers 


of justice. You members of the jury are the gol and 
exclusive judges of the facts. Y¢ pas ipon the weight 
evidence, you determine the cre llity of the wit- 
you resolve suc ice: her y be in the 


imony, and you members of 1e iw whatever reason- 


ble inferences are warranted by he sts a re determine. 


recoll 
verns. Should that recollection 
+ 


that the lawyers have said or even fr: 


picase disreyard anything that 


it w 


course, 


nake rulings 


objections. as y*4 rself with 


From time 
conducted during 


Orneys or at my 


with juestions 


If during 


anytning in my 


you to believe ti I t r one side 


against the other, please 


frankly 
lity, 


just 
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yOu, you may disregard 


tnat witn 


testimony o 


tnat part w 


if these t 


j credibility, belie 
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lies. 


wa 


imnere 


to the use of an infor 


ever you may think of 


informers, the Governm 


9 those who are viola 


t 
| « 


disapprove of that is 
PI 


that in no way the ser 


the riqhts of another 


You are 


¥ 
s 


Oo net you aqree with 


You also 


- 
‘< 


Smith, who has pleaded 


1S an accomplice. An 


another person in the 


with common intent. 
incompetent to testify 
charged. 


in the crime 


tement with intention of misleading 


it Or you may disregard all of the 


ess if you do not believe it, or you 


hich you believe and 


disregard the 


hings you are to consider in determin- 


vabiiity, in determining where the 


S testimony before you with respect 


mer, Or confidential informant. What- 


informers, whatever I may think of 


ent uses them in order to get leads 


t the law. Whether you or I 


ing 


really beside the point, provided 


vices of the informer impinge upon 


person. 


not being asked to determine whether 


+ 


. 


the policy of using informers. 


heard testimony from the witness 


guilty to *his crime. As such, he 


accomplice is someone who unites with 


commission of a crime voluntarily and 


An alleged accomplice does not become 


aS a witness because of participation 


On the contrary, the testimony of an 


p* 
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alleged accomplice, if believed by you may be of sufficient 
weight to sustain the verdict of guilty even though not 
corroborated or supported by other evidence. However, you 


should keep in mind that such testimony is always to be 
received with caution ana weighed with great care. 

In considering the evidence, remember it is 
the quality of the evid:» ce that counts. It is not the 
nuuber of witness, it is not the number of exhibits. 

You may hear me from time to time refer to 
direct evidence and circumstantial evidence. It may be 
well for me to explain right now w.°t the difference is 
between the two. 

Direct evidence is where a witness testifies 
as to what he saw, heard or observed, what he knows from his 
Own knowledge, something that came to him by virtue of his 
senses directly. Circumstantial evidence is evidence of 
facts ani circumstances from which one may infer connected 
facts which reasonably follow in the common experience of 
mankind. 

Circumstantial evidence, if believed, is of 
no less value than direct evidence, for in either case you 
must be convinced beyond a reasonable doubt of the guilt of 
either of the defendants. 


Let me take an exampis to show you what I mean 


to 


ow 
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by circumstantial evidence. Let's suppose that when you 
came in this morning the sun was shining brightly, and let 
me suppose that I blacked out all the windows in the court- | 
room. Someone comes in with a dripping wet raincoat, and 
then, shortly thereafter, someone comes in with an umbrella 
tnat is also dripping wet. 

Now, 1n my hypothetical you can't see out the 
windows, so you can't know whether it is raining, through 
your own senses. But circumstantially, from the combination 
of facts which I have Suggested, you could know, and you 


could say, that it was rainingd. 


That's all there is to circumstantial evidence. 
You infer, on the basis of reason and experience, from the 
established fact to the exis*+ence of some other fact. 

Let me touch on some other preliminary matters. 


The indictment returned by the grand jury contains several 


separate charges, or counts. The first count, the ieintiniail 
count, charges that the two defendants and one other person 
conspired to violute the federal laws governing the.transfer 
and possession of firearms. The other counts, which I will | 
hereafter refer to as substantive counts, charge John J. | 
Dwyer and John S. Dobranski, the defendants here on trial, 
along with Steven _aith, with actual violations of that 


part of the law which governs the transfer and possession of 


7 
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2 firearms. 
3 I must explain and you must understand that | 
r 4 guilt is personal. The guilt or innocence of each defendant | 
‘ 
5 on trial must be determined with respect to him solely on 
6 || the evidence presented against him or the lack of evidence. | 


~ 


The charges against him stand or fall on the proof or lack 


8 | Of proof against him and not upon proof as to any other 

9 | defendant or any coconspirator. 

10 At the beginning of this trial I emphasized 

1] | certain principles of law. I will repeat them to you now. 

12 The indictment is merely an accusation, a charge. It is 

13 | mot evidence nor proof of a defendant's guilt. No weight 

14 ls to be given to the fact that an indictment was returned 

15 | against the defendant They each pleaded not guilty. 

16 Thus, the Government has the burden of proving the charges 

17 | @gainst eacn of them beyond a reasonable doubt. 

18 | The defendant does not have to prove anything. 

19 i He is presumed to be innocent. The presumption of innocence 

20 | was in his favor throughout the entire trial. It continues 

21 || in his favor even as I instruct you now. 

a The burden of proof never shifts. The Govern- 
: 2 | mént must prove its case beyond a reasonable doubt. The 

| 
“|| defendant is not called upon to prove his innocence. The 


2% | defendant has the riqht to rely’ upon the failure of the 
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. Government, the prosecution, to establish proof beyond a 
: 3 reasonable doubt. It may rely upon testimony brought out 
a 4 On cross examination. 
5 Mention was made that a defendant did not 
} r 
6 testify. Please. There is no reason why you should 
7 | speculate as to why. There are many reasons why a person 
8 would not. want to testify. lle may feel, because of the 
9 Strain of being a witness, the tension, that he may not be 
10 | Calm. He may be embarrassed by his lack of education or his | 
i | inability to speak well in front of a group of people. You | 
12 are not to speculate on these things. YOu are not to draw 
13 any inference whatsoever from the defendant's failure to 
14 take the stand. | 
15 The presumption of innocence to which I | 
’y 16 referred is removed only if and when you ladies and gentle- | 
7 || men of the jury are satisfied that the Government has sus- | 3 
| 
18 tained its burden of proving the guilt of the defendant 
| 
19 | beyond a reasonable doubt. | 
20 The question might come up in your mind What 
i 
21 is a reasonable doubt? The words almost define themselves: | 
2 that is, a doubt founded in reason, arising out of the evi- | 
. 
P 3 1 dence in the case or the lack of evidence. It is a doubt | 
2A which a reasonable person would have after weighing cnnweasnid 


25 all of the evidence. 


to 


a 


13 


14 
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A reasonable doubt is a doubt which appeals to 


your reason, your judgment, your conscience, your experience. 
It 1S not a caprice or a whim, it is not speculation, it is 


not conjecture, it is not SuSpicion, it is not an excuse to 


avoid the performance of what someone might consider an 
unpleasant duty, it is not sympathy. 

If, after a fair and impartial consideration 
of the evidence, you can candidly and honestly say that you 
are not satisfied as to the guilt of the defendant, that you 
do not have an abiding conviction of the defendant's guilt, 
if you should have such a doubt as would cause you, as a 
prudent person, to hesitate »efore acting in matters of 
importance for yourself, then you have a reasonable doubt, 
and in that circumstance it is your duty to acquit. 

On the other hand, if, after an impartial and 
fair consideration of all the evidence, you can candidly and 
honestly say that you have an abid:..g conviction of the 
defendant's guilt, such a conviction that you would be 
willing to act upon in important and weighty matters in the 
personal affairs of your own life, then you have no reason- 


able doubt and under such circumstances it is your duty to 


One final word roof beyond a reasonable 


doubt is not proof to a positive ce: teinty. If this were 


convict. 
| 


tr 


wn 


~ 


10 


1] 


25 
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| 
| 
the law, few persons, however guilty, would ever be caida 
It \s practically impossible for a pe~son to be absolutely | 
and completely convinced of a cortroverted fact, which by 
its nature is not susceptible to a mathematical certainty. | 

The law in a criminal case is that xe 28 
sufficient if the guilt of the defendant is proved beyond a 
reasonable doubt, not beyond all possible doubt. 

I told you there were two types of charges in 
the indictment, conspiracy and the substantive counts. sites 
charge is a separate or different, crime. I have already | 
mentioned that in count one there is charged a conspiracy | 
to violate the federal gun control laws, whereas tne s:)b- | 
Stantive counts charge particular defendants with co.uwnittl 7 
an actual violation of those laws. 


A conspiracy to commit a crime is an enti. sly 


different and separate offense from the substantive crime 
which might be the Objective of the conspiracy. the essence | 
of the crime of conspiracy is an agreement or understanding 
to violate the law. Thus, if a conspiracy exists, even 

if it should fail in its purpose, it 1s still punishable as 
a crime. Since the essential elements which the sovern- 

ment must prove in order to sustain the espective charges 
in the conspiracy count are different than those required 


in the substantive counts, we will consider the requirements 


Fa) 


10 


19 


20 


21 
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separately. 


‘fount one of the indictment charges as follows: 


of July 1974, up to and 


N 
Q 
~< 


includiny on or about the /th day of October 1974, in the 
southern District of Wew York, Steven J. Smith, John J. 
Dwyer and John S. Dobranski, the Gefendants, did wilfully, 
unlawfully and knowingly combine, conspire, confederate and 
agree together and with each other and with others persons 
to the yrand jury unknown to commit certain offenses 
against the United States, to wit, to violate Sections" -- 
and there are certain numbers put in thereafter. 

The *ndictment chen continues: "It was part 
of the conspiracy that Steven J. Smith, John J. Dwyer and 
John S. Dobranski, the defendants, wou!d transfer certain 
firearms, to wit, (1) a ¥9 mn. German Submachine gun, Model 
MP 45, Serial Wo. 7284; (2) a 7.62 mm. kussian submachine 
gun, Model PPSM, Serial ilo. 3070: ani (3) a 9 mm, llus¢ Varna 
Vapenfabrics Ab with attachable shoulder strap, a short 
barreled rifle, Serial ilo. 06865, in violation of the 
provisions otf Title 26, United States Code, Sections 5811, 
5812 and 5861 (e)." 

The viola* on charged in the conspiracy count 
is 2 violation of ‘'itle 18, Section 371. That provides, 


in pertinent part, that af two or more persons conspire to 


wa 


t 


6 


25 


In 
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commit any offense against the United States, and one or 


more Of such persons Go any act to effect the object of 
the conspiracy, each is yuilty of the offense. 
In order to convict a defendant on trial, the 


Government must prove beyond a reasonable doubt the follow- 
ing essential elements: first, the existence of the 
conspiracy Charged in this indictment; second, that the 
defendants hnowingly and wilfully associated themselves 
with the conspiracy; third, that one of the conspirators 
knowingly committed at least one overt act set forth in 
the indictment at or about the tame alleged. 

jow let's considec the first element. What is 
a conspiracy? The 1dea of a conspiracy is simple. 
conspiracy is a combination, agreement ‘or understanding of 
two or more persons by concerted action to accomplish a 
criminal or unlawful purpose, in this instance to violate 
the possession and transfer portions of the federal Gun 
Control laws. I will explain those laws to you later in 

nnection with the substantive counts. 

Nowever, in order to find a criminal conspiracy 
Cid exist, you must find that the weapons described in the 
indictment are in fact firearms as defined by the law. 


The term “firearm” is defined to include a 


machine qun aml a rifle having a barre) or harrels of less 


eens ens 
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9 than 16 inches in lenyuth, and a ea n vile ro k Citcse; 
| 
j if such weapon as ified has an rall length of less 
“afd 4 than 26 inches or a barre] r barrels i les than 16 inches 
5 in length 
6 dow, One section of the Law efines a machine 
7 gun. The term “machine gun" means any we ipon which shoots, 
8 is designed to shoot, or can be readily restored to shoot, | 
9 automatically more than one shot without manual reloading 
10 by a single function of the trigger. ° 
ll The term aiso includes the frame or receiver of 
* 
12 such a weapon any combination of parts designed or 
— , 
13 intended for use in converting a weapon into a machine gun, 
14 Or any combination of parts from which a machine gun can : 
15 be assembled, if such parts are in the possession or under r 
16 the control of a person. | 
17 Another section of the law defines "rifle" to be 
18 a weapon designed or redesiyned, made or remade, and > 
t J 
19 intended to be fired from the shoulder, and designed or “" 
i 
20 redesigned and made or remade to use the energy of the 
- 21 explosive in a fixed cartridge two fire only a single ; 
- 2 projectile through a rifle bere for each Single pull of the 
x ill trigger, and shall include any such weapon which may be : 
va } 
2 readily restored to fire a fixed Cartridge. 
25 Let's get back to talking about the conspiract’, i 
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2 rhe gist of the crime oi nSpiracy, as I said, is the 
3 unlawful combination or agreement to violate the law. As | 
4 I said, the success or failure is im iterial. 
to establish the conspiracy, the Overnment S 
| 
6 not required to show that two or more persons sat around | & 
' 
a table and entered a solemn pact, Orally or in writing, | 
5 Stating that they are yoing to for a@ conspiracy. Nor is | ‘ 
3 the Government required to prove the details or means by 
' 
10 which the objectives were agreed to be achieved. 
| 
t] Common sense would tell you that when persons wet 
12 in fact undertaking to enter into a Criminal conspiracy 
13 much is left to unexpressca Incerstancing. But the siuicaal 
l4 mst show, in order to establi that a conspiracy existed, 
15 that its members in some way, through some contrivance, 
16 impliedly or tacitly came to a commor inderstanding to | 
17 violate the law and to accomplish the unlawful plan. 
o° 18 In determining whether there has heen such an e 
' 
19 unlawful agreement, you may judge the acts and conduct of 
20 the alleged members of the conspiracy which are done to 
| 
| 
21 Carry out an apparently criminal purpose, Furthermore, : 
2 itens of evidence are not to be viewed in isolation but in 
23 i conjunction with one another and upon the totality of all . 
2 the evidence. | 
. 
2 A conspiracy has sometimes been called a partner- 


each member 
becomes the .; f n ; i st ! determine 


whether Or I qo pers 4 es ( , s 2 OO! the 


must consider 
2>vidence which has } I imitted and the reason- 
sufficient, 
xistence of a conspiracy if from the 


roof of all the relevant facts and circumstances you find 
v Y 


9 


beyond a reasonable doubt that at 1 two alleged 
y 


coconspirators me in the 1: ae understanding way 
to accomplish by mean ed on more of the 
objectives of he consp y as cl 2 his indictment. 
If you do not conclude that the charge of 

Cc-nspiracy did exist, you must acquit. f you do conciude 
that the charge of conspiracy di Cx then you next 
determine whether the defendant 

said, guilt is personal and you must con- 
Sider each >fendant separately. fis participation in 
the conspiracy f yc f - did (1st, must he estab- 
lished by the independent evidence of each defendant's own 
acts, statements and conduct and the reasonable inferences 
to be drawn therefrom. 


member of 


iu jy 


m2 )Yg 


a conspiracy, you 


doubt that, aware 


particular 


to advance those 


pu 


limited his role mi 


objectives of the c 


that ais done in fur 


Once you 


fied beyond a reaso 


and that a particul 


acy, then the acts 


wh you also fiad 


coconspirators 


considered the 


conspiracy, 


I told 


subject to connecti 


have just given the 


you find that 


a 
defendant was a 


and declarations of 


a member of the 


Conspiracy an ih 


must 


of 1 


defendant, 


conspiracy 


mem 


con 


ai 


Sat’ sfic beyond a reasonable 


lefendant, that 


sUrposes, 


Willing part with intent 


icipant, 


rpos sind, then, however 


ght ha, n > furthering of the 


Onspiracy, nsible ‘or all 


therance of the 


are satisfied, and you must be satis- 


nable doubt, that a conspiracy existed 


ar defendant was a member of the conspir- 


and declarations of any other person 


was a member of 


the conspiracy made by 


“uring the existence of the conspiracy 


acts and declarations of all the memb rs 


even if they were not present at the 


Ou during the trial about takiny evidence 


on. I did not explain it ther, but I 


explanation. Let me st. Once 


repeat 


existed and that a particular 


ber of the conspiracy, then the acts 


any other person whom you find was also 


Spiracy made during the existence of the 


are considere 


of its objectives 


uerance 


the acts and 


you find in 
partner 


the 


‘ 


course, may 


be establishe iStantial evidence. 


Litner will yond a reasonable 


Goubt by such evidence 


nt relies upon hoth 


Jirect and Circumstantial] e' e 


nferences to be drawn from any evidence leads you to two 


conclusions, one favoring guilt and the ot one innocence, 
to take that which favors innocence. 


S$ that, if such an interence is reason- 


a reasonable 


Whether a defendant intentionally and knowingly 


1 COnSPiracy presents another issue 


concerns what 1s in one's mind. Science 


has yet to devise iny instrument whereby we can go hack in 


time and determine what a  >er: then intent or knowledge 
fetermined from that person's acts, 


iml such infcrences 


with 
nt to aid the accomplishment < ts unlawful end. 
Tind that the vernment has sus this element as 


lefen " LCL px on hen w ich next 


third essential 
‘at there be an 
conspiracy. 
ction which is ken to achi 
irther the objective: r the conspiracy, 
‘ 


rhe overt -ts here charged are: 


about § 7 sInbe a? at 


Dwyer 


i John 1S) ie 0 iv Yuilding 14, 


Peekskill, i:ew York." 
Now, that first overt ct certainly dioes not 
An overt act does not need to be a 
Criminal act, nor need j 1e me charged in the 


indictment. 


[The second overt ac ( a states that on 


septenibe I }. al Ppproximately ¥ 


to 


1 
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Steven J. Smith, John J. wyer and John S. Nobranski trans- 
ferred two submachine guns, to wit, a 2? mm. German sub- 
machine gun, the same modei ana serial number, and a 7.62 
Russian submachine gun with the mode} and serial number 
listed thereafter. 

The third overt act charges that on or about 
October 3, 1974, at epproximately 3.00 p.m., Steven J. 
Smith, John J. Dwyer and John S. NDobranski met at 169 
Oakwood vrive, building 14, Peekskill, New York. 


Obviously, as I said, an overt act by its 


may well be innocent conduct. But if it was for the . ose 


of furthering the purpose of the conspiracy, then that 
event sheds its innocent appearance, it iS an overt act 
committed by the conspiraters in furtherance of the 
objectives of the conspiracy. 

[t is not necessary for the Government to prove 
that each meniber of the conspiracy committed each overt 
act since, as I said, the acts of one member of the con- 
Spiracy become the acts of all of the members of the 
conspiracy. 

The Government is not required to prove each 
and every overt act alleyed in the indictment. It is 
sufficient if it proves the commission of at least one of 


those overt acts in the eouthern District of New YOrk, 
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I charge you that Peekskill, New Yor is located within 
the Southern District of Nlew York. 

The times alleged in the indictment need not be 
Specifically proved. It 1s not required that the Govern- 
ment prove that a conspiracy started or ended on a certain 
date or that the transfer took place at a certain time. 

It is sufficient if you find in fact the conspiracy was 
formed and existed for a Substantial period of time within 
the period set forth in the indictment and that at least 
One of the overt acts was committed in furtherance of the 
objectives within that period. 

it you decide that a conspiracy as charged in 
the indictment existed between any of the alleged 
coconspirators, you must decide as to each defendant whether 
he joined the conspiracy with knowledge. In determining 
that, each individual is enticled to individual considera- 
tion, including any evidence of his knowledge or lack of 
knowledge, his Status, his participation in key conversation 
his participation in the plan, the schenre, the agreement. 

Now let ine turn to the Substantive counts. The 
next count of the indictment involving the defendants on 
trial reads in part as follows: : 

“That on or about the lst day of September 1974, 


in the Southern District of New York, Steven J. Smith, 


| 
: 
| 


; 


@ 


st 


to 
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John J. Dwyer and John Ss. DObranski, the defendants, 
unlawfully, wilfuliy and knowingly did transfer certain 
firearms, to wit, a 9 mn. German submachine gun," with the 
wodel number and serial number, “a 7.62 Kussian submachi,e 


gun,” wath the mode) and serial number, “in violation of 


the provisions of Title 26, Sections 5811 and 5812," that is 
without having filed with the Secretary of the Treasury or 


his delegate a written application to transfer and reaister 


rs 


the said firearms to the transferee, and without havin, 
secured the approval of the Secretary of the Treasury or 
his delegate for the transter and registration of said 
firearms to the transteree, and without having paid the 
tax due and payable on the transfer” 


The indictment thereafter lists certain section 


rumbers. As I said, this substantive count 1S a Violation 

Ot certain sections of the lay. In pertinent part, those 
sections provide that it is unlawfu) fo) any person t¢ | 
transfer a firearm in violation of the Provisions of the | 


entire sub-chapter on gun control. Included in those 
provisions are Sections 5811] and 5%12 of Title 26, linited 
vtates Codec. 


Section 5811 relates to transfer taxes. It 


sets a certain rate for a transfer tax and it says that 


the tax imposed hy subsection (a) of this section shalt be 
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paid by the transf< 
Sect: ides in pertinent part as | 


follows: 
"“(a) Appias ation: A jirearm shall not be 
transferred unless: 


"(1) the transferor of the firearm has 


Filed with the Secretary or his delegate a written 


| 
application in duplicate for the transfer and 
registration of the firearm to the transferee on 
an application form prescribed by the Secretary 
of the Treasury." 

Of course, that section provides that the tay 
also shall be paid. 

It further pre ies that the application form 
show that the Secretary or his delegate has approved the 
transfer and the registration of the firearm to the trans- 
feree: 


“Application shall be denied if the transfer, 


receipt or possession of the firearm would place 
the transferee in violation of the law. 
In order to find the defendants or either of 


them guilty of illegally transferring the machine guns 


chargec in count two, it is necessary fer you to find heyond 


@ reasonable doubt four elenents: 
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First, that on or about September 1, 1974, the 
defendants transferred a firearm, as that term is defined 
in the stat'tc; 

second, that the transfe ccurred in the 
Southern District of New York; 

Third, that the transfer was in violation of the 
law because the person transferrin; it had not filed a 
yvritten application with the Secretary of the Treasury or 
his delegate, or he had not paid a transfer tax, or he had 
not obtained the approval of the Secretary of the Treasury 
or his delegate; 

Fourth, that the transfer was unlawfully, wil- 
fully and knowingly done. 

Let me take care of two of the elci erts im-ed- 
iately. I charged you before, and I ayain remind you, 
that Peekskill, New York is in the Southern District of 
New York. 

As to the third eler-nt, the Government relies 
upon the certificates wh -n were produced as to the non- 
registration and non-filing of tiie applications. 

Let's get back to the first element, then. 
What is a transfer? The statute also describes what a 


transter is. The te.m "“transfer' and various derivatives 


of the word include sclling, assigning, pledging, leasing 
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| 

| 


loaning, giving avay or otherwise disposing of. Impliedly a 
thereafter comes the words “a firearm. 
The certificates whieh were produced by the | 
; 
Government are evidence - that is, that application was | 
made, or no tax was paid, or that » Secretary of the | 
Treasury did not approve the transfer. And note, please, 

j > 
that these are in the alternative. You still must be | 
convinced beyond a reasonable doubt as to those things. : 
You need not find each one of the trhee. Any one will he 
sufficient. 

Yhe evidence does show, however, that certificates, 
which you may have to look at, show that after a diliqent 
search of the national firearms and registration transfer 
v 
records, no record was found that the machine «uns wha. h 
the Government claims were involved in this cas were 

| 

! 
registered, and from that, 11 you are convinced weyond a | 

, 
reasonable doubt, then you may conclude that the Government ae 
has sustained its burden on that. 

Yhe fourth element I mentioned, unlawfully, | 
wilfully and hnowangly. What does it mean? It means 

| 

; ; | 
that a defenuant knew what he was doing, that he did it 
deliberately and voluntarily as opposed to by some kind of a 


mistake or accident or as the result of some coercion. 


It iss unnecessary that the Government prove that | 
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a defendant knew he was violating a particular law. It is 


unnecessary that the letendant knew that an application 
for the transfer and reyistration had not been filed, or 


that the approval of the ecretary or his delegate had not 


becn secured, or that the tax on the transfer had not heen 


‘ 
paid. You need only find that the defendant knew that 
there was a transter, an’ the nature of the instrument | 

| 


transferred. 

Of course, it is not incumbent upon the defendant 
to convince you that he did not know the items were fire- 
arms. The burden of proof is on-the Government to prove 
beyond a reasonable doubt that the defrncant hat requisite 


4 


knowledge. | 

The Government need not convince you that the | 
defendants knew the definition of the term "firearm" as 
contained in the law, but you must be convinced beyond a 
reasonable doubt, with respect to any one of these items, 
that the defendants in fact knew that they were firearms 
within the ordinary meaning of that term in every day 
speecn. 

The next count of the indictment with which we 
are concerned charges that on or about the Sth day of 
October 1974, in the Southern District of New York, Steven 
5. Dobranski unlawfully, 


Js UMLEH, ohn J. Dwyer and John 
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9 wilfully and knowingly did receiv: and possess a firearm, 
4 to wit, a 9 mn. Husqvarna Vapenfabrics Al with attaching | : 
4 shoulder stock, a short barreled rifle, with a serial 
5 number, wliich Lircarim was not reyistered to any of them in | 
» the national reyistration and firearms transfer records, 
7 vection 5901 of Title 26 provides in pertinent 
8 part that it is unlawful to possess a firearm which is not 
9 registered in the national firearms and transfer records. 
10 in oi r to find the defendants or either of them committed | 
ll this offense, the possession count, you must find beyond 
12 a reasonable doubt the following four elements: 
13 That on or about October 5, 1974, they had 
14 possession of a firearm, as I have already defined that 
> 
15 term; 
16 Second, that it took place in the Southern | ’ 
17 District of Wew York; 
18 third, that the fircarm was not registered in | 
| 
19 the national firearms reyistration and transfer records; 
20 and | 
2) Fourth, that the possession was unlawful, wilful \ 
22 and knowing. | 
f Hf 
a 3 | I have already defined the terms “unlawful, | 
aA |i wilful and 'nowing." I know that you know what the term 
25 “possession” teans. Lut the law recoynizes two types of 
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possession, actual possession and constructive possession. 
A person who has knowingly had direct physical control over 
a thing at a given time is then in actual possession. A 
person who, although not in actual possession, knowingly 
has both the power and the intention at a given time to 
exercise dominion and control over a thing either directly 
Or indirectly or through another person then is said to 
have constructive possession of it. 

Let me give you an example. If I walk into a 
hotel with my wife and 1 give to the bellboy the suitcase, 
as he is bringing us upstairs I still have control and 
discretion over that suitcase and I have constructive 
possession. 

but possession "ay be either sole or joint. In 
other words, more tha:. one person may have possession of 
te Actually, the bellboy nigiit have possession of it; 
but you better belicve, if I am in there with my wife and 
it contains her clothing, she's got constructive possession 
of it also. 

SO possession May be a sharing of actual or 
constructive possession. It can be that more than one 
persor possesses a thing at one time. 

As to the second element, for the third time 


f remand you that Pee«skiil is in the Southern District of 
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9 New York. 
3 As to the element of the crime involving non- 

‘ie 4 registration, 1 mentioned in My earlier instructions about 
5 the first substantive count that the certificates which | 
6 tne Government put in should be considered by you as 
7 evidence, not binding upon you but should be considered | 
& by you. 
) There was also a stipulation entered into by 
10 counsel for the Government and the defendant Dobranski 
11 that also should considered by you. 
i2 | Now, the substantive counts also charge the 
13 defendants with aiding and betting. There is a section in 
14 Our law that says whoever aids and abet 1n a crime, or 
15 counsels, co..mands, induces or procures its commission, 
16 is guilty of the crime which is committed, 
17 There is no precise rule as to what constitutes 
18 aiding and abetting. It 1- enough if a defendant in some 
19 manner associates himself with an illegal) verture. If 
20 you find that a defendant participated as something which - 
21 he wished to bring about Or that he sour * by his actions | 
22 to make it succeed, tiat is sufficient. One who aids and | 
° . | 

23 | abets another in the commission of a crime is equally as 
24 || guilty as the person who actua)ly physically committed 4s, | 
25 If you find Leyond «a reasonable do tt with 
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2 respect to the two substantive counts that a defendant aided 
3 and abetted in tne transfer of the guns described or in the 
= ; 
4 possession of the gun described, you may find that defendant 
9 yuilty of such offense 
6 the defendant John Dwyer contends that at the 
7 time of the acts charged here that he was insane as the 
S law defines that term; that is to say, that by virtue of a 
9 € } ; j 
mental disease or defect he was not responsible for his 
10 conduct. 
ll Of course, the burden of proof never shifts. 
12 It is on the Government to prove beyond a reasonable doubt 
| 
13 that the defendant wus responsible, that is to say, he 
l4 was sane, ¢ iring the period in que: on. 
e : | 
15 The law defines “insanity” for the purposes of 
16 responsibility for criminal conduct as follows: "A person 
i I 
7 is not responsible tor criminal conduct if at the time of 
18 such conduct, as a result of mental disease or defect, he 
| 
19 | lacks substantial capacity either to appreciate the wrong- 
| 
20 fulness of his conduct or to conform his conduct to the 
21 requirements of law.’ 
a Please note, under this definition, any lack of 
' 
2 Capacity must be the result of a mental disease or defect. 
il 
| 
' ” || If it is due to some other reason, it does not make a man 
d 
25 insane, under the definition. there must be a lack of 
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capacity due to this mental disease or cefect, and that 
lack of capacity must be substantial 
lease note that a substantial lack of capacity 


wy be either lack of capacity to appreciate the wrong ful- 


ne of conduct or the lack of capacity to confor conduct 
to the requirements of law. One or the other is enough, 

under these circumstances, to make a man insane. It need 
not be both. rhe mere fact that man repeatedly enyages 


in criminal conduct does not in and of itselt justify a 


1inding that he is insane. 


before removing the cloak of innocence from the 
defendant Dwyer, before you Can ‘ihe iat quilty on any 
charge, you must find that John Dwyer was mentally capable 
of knowing what he was doiny, was mentally capable of 
knowing that it was wrong and was mentally capable of 


controlling his conduct. 


low, on the subject of defendant's responsibility} 


there has been quite a bit of testimony. There has been 
testimony from expert witnesses, psychi.itrists. You are 
not, by any means, limited, in consideration of the ques- 


tion of sanity, to the opinions of the foctors. You are 


entitled to take into account, and should take into account, 


yy other evidence that you believe relates to that issue, 


including evidence as to whether the defendant's conduct 
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was wilful. 

You heard evidence, for « wile, that John 
Dwyer's father whipped him some thirty vears before the 
incidents involved, You 1 Consider that, and vai. 
= Yeu heard evidence from his third grade teacher, 
which I guess would be twenty five years before, and then, 
following, you heard evidence concerning letters written 
to that third grade teacher. 

Youv are to.cor * all of this testimony, but 
you are not to be influenced by sympathy or suspicion. 

You are to consider it to na out whether in fact John 
Dwyer was suffcring from a meatal disease or a defect 
sufficient so that it comes within thet Gefinition which 
I gave you, so that he lacked Substantial capacity to 
appreciate the wrongfulness of his conduct or to conform 
his conduct to the requirements of the law. 

Ladies and yentlemen, you were paying very close 
attention to the evidence. Your recollection is the Ouly 
One that counts. You heard Agent Joe Kelly testify that 
he purchased the two submachine guns from the defendant 
Dwyer on September 1, 1974. 


You heard the informer Pete “ostabile testify 


that he was present during the transactions. You heard 
the defendant Smith testify as to the same thing. You 
SOUTHERN DISTRICT COURT REPORTERS t15 COURTHOT 
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them : , th defendan yer \ there and 


the defendant Vobrans} 


y that tl! ‘ndants were presen ctober 
1974 when there is so videne lefendant 
brought the short barreled ifle to Smith's apartment. 
obranski alled 
contents 
1 expert 
that the submachine guns and S| rifle were firearms 
within the det:aitions ot the 
rou heard the testimony 
about the upbringing of the defendant lwyer. You should 
consider all of the testimony. f course, in determining 
the truth, you can consider the discrepancies, if an 
among the witnesses. 
‘he trial was relatively short. Counsel] for the 
Government and the Jefendants muave reviewed in detai the 
evidence and emphasized their respective contentions. 
you once 


binding upon you, that it is your recollection which 


governs. You are the sole judges of the facts 


emphasize that too much. 


the Govern ; : fail, must prove, 
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2 respect to each count, the essential elements which I 
| 
| 3 | listed beyond a reasonable doubt. If 1t succeeds as to 
, | e 
yo 4 a particular count, your verdict must be guilty. if Sf 
5 | fails, your verdict should be not guilty. 
6 You are to consider each count sepirately and 
7 | render a separate virdict as to each count. You must 
8 | consider each individual Separately and render a separate 
9 | verdict as to each defendant. In so doing, you are not 
10 | to consider the question of punishment, if any. That is 
ll | a hurden. if you find the defendant, cither defendant, 
12 | guilty, which rests solely on me. It 1S a heavy respons- 
13 | ibility but one which I alone bear. 
14 | ___You May render a verdict of quilty on each count 
15 Or a verdict of not guilty on each count, guilty on some 
1] 
i6 | counts and not guilty on other counts. That is solely 
17 | within your province. There will be twelve of you on the 
1% | jury who will deliberate. The twelve of you must arrive, 
19 | if you are going to find a defendant tullty, at a Unanimous 
20 | verdict. 
21 WO one should enter into the deliberations in 
ae the jury room with such a pride of Opinion that he or she 
e? 2 | would refuse to change it if convinced by an intelligent 
2A | argument on the part of ancther juror. However, you 
i 
25 | shouldn't do violence to your Own well founded opinion, 
| 
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You are entitled to it. Lach of you must decide for him- 


self or herself after thoroughly reviewing the evidence and 


exchanging views with the other jurors. 
If you wish any of the exhibits. you may see 


them in the jury room. If you wish an: f the testimony 


read to you, it will be read to you. 


This is a. important case. Handle it as an 
important matter. Decide it solely on the evidence and 
the law as I have charged it to you. Do not be influenced 


by sympathy or suspicion. 

All right, yentlemen. 

(At the bench) 

THE COURT: I am sure the Government has lots 
of ‘exceptions to that charge. But it is as fair as you 
are going to find one. 

Counsel, do you have any exceptions? 


MR. BOYAI Your llonor, I agree that it was 


generally a very fair charge and I take exception to nothing 


that was charged. But I do request something specifically 
directed to the admissibility of the hearsay against 


Dobranski, the hearsay statement by Smith that Dwyer 


referred to Lb. S. J. as the person who would transport him 
up there and the hearsay from the letters from Dwyer. 


At the time they were offered, there was an 
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objection that they were not admissible against Dwyer 
unless connected up, and your Honor said it would be admittec 
subject to it being connected up. 

We now find from the summation of the Government, 
both the original and the rebuttal, that that hearsay is 
the principal reliance in establishing that Dobranski 
was culpable, and I think we have a classic case of the 
worst type of bootstrap effect that you get in conspiracy 
cases where the hearsay is admissible only if there is a 
conspiracy but it is hearsay that proves the conspiracy. 

THE COURT: il understand. All right. 

MR. LITTLLFILLD: Nay the Government respond, 
your Honor? 


THE COURT: No. 


MR. LITTLEFIELD: 9UF position ‘gs that you found 


that clearly there is evidence to show he was a member of 
the conspiracy. I ean't believe Mr. HKoyan at this time -- 

MR. BOYAN: Can I complete my request, your 
Honor? 

THE COURT: sure. 

MR. LGOYAN: What I would really like is an 
instruction to the jury that they may not consider this 
hearsay against Dobranski unless from other evidence in 


the case they find that bobranski was a member of the 
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conspiracy. 
MR. LITTLEFIELD: ‘That is just not proper. 
COURT: I heard your request .ad I am just 


not goOolug to charyve it. 


MR. DIAMOND: Your Honor, I would refer you 


to these charges. The main thing that I am interested in 
is the case here of Doyle v. U.S. 22 U.S., which says -- 

THE COURT: We'll go into the robing room. 

(In open court) 

THE COURT: Ladies and gentlemen, we have again 
one of those logistical problems. The Clerk will escort 
you out. Please don't start deliberating yet. 

(In the robing room) 

MR. DIAMOND: Your lionor, initially I would 
ask you to yive the instructions that I have already 
submitted to the Court. 

THLE COURT: Those instructions, except for very 
Slight chanyes, because I wasn't happy with the words, were 
given. 

DIAMNOMD : The second thing, Judge, is I am 
reierring to the boyle case, VDoyle v. U.S where it says 
“It is plainer to yive instructions that leaves to the jury 
to determine whether sulticient evidence of insanity has 


bean introduced toa lates the initial presumption of 
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Judge, as I understand it, the Court itself must 
instruct the jury that where the defendant has introduced 
some evidence of insSanity, the burden then shifts to the 


Government) that unless they believe that the Government has 


proved sanity beyond a reasonable doubt, that they must 


acquit the defendant. 

I would ask your Honor to instruct on that: 
stated otherwise, that I have found that there has been 
sufficient evidence of insanity introduced, which now 
shifts the hurden to the Government, and unless you believe 
that the Government has proved the sanity of the defendant 
Dwyer, then you must acquit him, 

That's the substance of it. 

THR COURT: I am not going to charge it. 

You have an exception. 

MR. DIAMOND: Next, I would ask your "Nionor .o 
consider a charge on entrapment, which really didn't occur 
to me until] I heard some of the testimony in this case, 
Your Honor, we submit thatCostahile, having described Dwyer 
as a shy man and indicating that he might not come up 


because he is shy, that a jury could properly infer from 


that that within that three day period before he did come 


up, Costahile may have committed acts to induce him, to 
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encourage him to come up, and if they believe that they 
could draw an inference from that, they may properly draw 
an inference that he did in fact entrap him, and if they 
believed that I would ask your Honor that there be an 
instruction on entrapment given, 

THI COURT: No. You do have an exception, 
though. 

MR. DIAMOND: All right, sir. 


Your Honor, also on the question of the crime 


of sending the explosive bullet through the mails, I would 


ask that your flonor give an instruction that if the Govern- 
ment, in attempting to prove acts by the defendants or 
either of them establishing a crime, in so doing engaged 
itself in criminal acts through its agent or agents, then 
the jury must not consider that evidence if it believes that 
eviuence was tainted as a result of a crime or crimes 
committed, 

THL COURT? I am not going to charge that. But 
you have an exception, 


fm. DIAMOND: Can you charge something to that 


THE COURT? No, sir, 
Is that ie? 


MR. DIAMOND: I would ask that your 
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Honor also consider the readmission into evidence of Dr, 
O'Connell's first report, which we agreed to withdraw on 
the ground it contained matter admitting guilt, that he was 
going to plead quilty and was going to be sunervised jater, 
This report was used by Dr. Portnow and Dr, 


London in their examinations, and I have deleted the refer- 


ences to that, The exhibit number is still on it. rt 


isn't in evidence until we aqreed to remove it, 


I would ask that since the doctor, Dr. arcenadtie! 


does make mention of the fact that there is evidence of 
abnormal emotional illness in his makeup, that this be 


readmitted in evidence, because 1 remember your HUonor 


specifica]ly talking to Dr. Portnow about that, whether or 
not he checked with Dr. O'Connell to find out what he meant 
hy that. 

THE COURT: I*ll seread it. I won't rule on 
it right now. But I am fearful, if you give something to 
a jury which is so hacked up, they are going to, although 
they shouldn't, wonder, “What the blazes are we getting? 
Half a loaf?" Et hate -to: do: it. 

I think it would be more prejudicial to your 
side than anything else, It's come out in the testimony 
of Dr. Portnow for them to consider that part of it, 


don't think vou need anvthing more, 
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MR, DIAMOND: All right, sir. Thank you, 
your Honor, 

THE COURT: Let's make arrangements for the 
jury to get lunch, 


(In open court, jury present.) 


THE COURT? Mr. Keenan, do you have any personal 


belongings in the ju room? 

ALTERNATE JUROR NO, 1: Just my coat, 

THE COURT: Would you go into the jury room now 
with the Clerk and get it? 

(Alternate juror discharged) 

THE COURT: All right, ladies and gentlemen, 
That leaves twelve people who are presently in the box to 
deliberate in this case. Please don't talk about it unless 
all twelve of you are present in the jury room, so that each 
of you can have the benefit of the views of the others. 
: Swear in the marshal. 
(A United States Marshal was sworn,) 
THE COURT: Ladies ana gentlemen, you will be, 
during your deliberations, in the custody of a couple of 
marshals, The idea is not to keep you in but to keep other 
people out. However, since I do believe in running a 
civilized courtroom, the marshals have heen requested to 


arranqe for you to go out and have lunch very shortly, 
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You may start deliberating now or you may wish 
to wait until after lunch. 

How lonq will it take, Marshal? 

THE MARSHAL: Fifteen minutes, 


THE COURT: You may wish to start now, But 


when you go out to lunch, please «i * talk about the case, 


and don't talk about it with the Marshal, don't talk about 
it with the waiter, or anybodv else, Wait until you get 
back to the jury room, 
All right, Marshal. Escort the jury from the 
courtroom, 
(At 12.25 p.m., the jury were escorted 
from the courtroom to lunch, after which they 
assembled in the jury room to deliberate upon 
a verdict.) 
(At 2.25 p.m., in open court) 
THL COURT: I received two notes from the jury, 
marked Court Exhibits 4 and 5 for identification, 
(Court Exhibits 4 and 5 were marked,) 
THLE COURT; No. 4 reads: "May we please 
the letters Dwyer wrote? Thank you," 
Do you have the letters? 
MR. LLVINE: Yes, your Honor, 


THL COURT: Are those the ones redacted? 
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MR. LEVINE: Yes, your Honor, 

Tl COURT: The second one reads, “Could we have 
an outline of the charaes, twelve copies, for each of the 
jurors?" 


I believe that's the indictment, Do you have 
y 


twelve copies of the indictment? 


MR, LEVINE: I don't, your Honor, The Govern- 
ment does have a redacted indictment, which contains three 
counts, which the Government prepared sometime in advance 
of trial. I can have that Xeroxed riqht now, if you would 
like, 

THE COURT: Do you want the whole indictment in? 

MR. BOYAN: Redacted, it would just drop out 
the Smith counts, is that right? 

THL COURT? I assume, ves. 

Mh. BOYAN: Are then numbered One, Two and 
Three in the redacted version? 

MR. LEVINE: Yes. 


MR, BOYAN: And Count One is the conspiracy 


MR. LEVINE: Yes. 
MR. BOYAN: I would have no objection, your 
Honor, except that I think that there ought to be perhaps 


some inquiry to make sure that it is not the docket entries 


uM) HERO 


io.er yieMeet MEW YORK 


773 
mdja 45 


on the back of the original that they are interested in, 
I don't think so, but I think maybe there ought to be some 
inguiry. 

THL COURT: I am pretty sure it’s not. They 
are asking for the charges. 

I will tell you what I will do, though. Get 
this Xeroxed, 

MR. LEVINE: I have four copies, 

THL COURT: Four isn't going to do, They asked 
for twelve and they will get twelve. 

Where are the letters now? 


MR, LEVINL: I have just handed them to the 


MR. DIAMOND: They said “all letters," didn't 


THE COURT: "May we please have the letters 
Dwyer wrote?" 

Any letter that he wrote, yes. 

MR, LEVINE: Your lionor, you might ask the jury 
which of the Dwyer letters they are interested in, Et Se 


the Government's position they are probably interested in 


the four letters Dwyer wrote to Smith and not the additional 


letter that Dwyer wrote to his third grade teacher. 


THE COURT: That is not what they said, They 
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said “the letters Dwver wrote," and that’s wha’ they are 
qoing to get, 

MR, LEVINE If Mr. Diamond has no further 
letters to hand up to the Court, I would ask to be excused 
to Xerox the document 

TUL COURT: Hold on a second, I want you to 
hear what I am going to write back to the jury. 

I am sending the letters in with the following 
note: “Ladies and gentlemen, here are the letters Dwyer 
wrote, The indictment is being Xeroxed, It will be 
supplied to vou shortlv,. If there is anything else you 
want, please advise," 

I signed it and it's got a "USDJ" under it, 
Does anybody object to that? 

MR, LEVINE: No, your Honor, 

MR. BOYAN:; No, ‘four lionor, 

MR. DIAMOND: No, your Honor, 

(At 2,40 p.m., Government Exhibits l10A, 29A, 


31A and 32A and Vefendant Dwyer Exhibit 15 and twelve 


copies of the redacted indictment were sent in to the jury.) 


(At 3.45 p.m., in open court) 
THLE COURT: I have received another note from 
the jury, which will be marked as Court Pxhibit 6, It 


reads: 
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“Are we to bring in a verdict on three separate 
counts for each defendant?” 

It is signed by the foreman, 


The simplest thing is to write "Yes" at the 


bottom and send it back to them, 

Is everybody agreed? 

MR. LEVINL: Yes, your Honor, 

mR. DIAMOND: Yes, your Honor, They don't say 
what kind, do they? 

THE COURT? io, 

(Court Exhibit 6 was marked,) 

(At ¢€.00 p.m., in open court,) 


THE COURT: We have received a note which 


indicates the jury has reached a verdict. Whatever the 


verdict miaht be, I want no outbursts in the courtroom of 
any type. 
All right, Mr. Clerk, Bring back the jury, 
(The jury returned to the courtroom,) 
TUL COURT: Ladies and gentlemen, I received a 
note which indicates that you have reached a verdict, 
Mr. Clerk, would you take the verdict, please. 
THE CLERK: Yes, your Honor, 


Members of the jury, please answer present as 


your names are called, 
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- all jurors present.) 
reman, hav ou agreed upon a 
verdict? 
THE FOREMAIU: We have, 
THE CLERK; On Count One, how do you find the 
defendant John Dwyer? Guilty or not guilty? 
THE FOREMAN: Guilty. 


THE CLERK: On Count Three, how do you find 
, Zi 


the defendant John Dwyer? Guilty er not guilty? 


THE COURT: That's the second count of 
thing that you had, 

THL FORDLMAN: Is that addressed to me, 
Honor? 

THE COURT: 

THLE FOREMS™: Guilty. 

THL CLERK: n Count Four, how do you find the 
defendant John Dwyer? Guilty or not quilty? 

THL FOREMAN: Guilty. 

THE CLERK: liow do you find the defendant John 
Dobranski on Count One? muilty or not quilty? 

THE FOREMAN: Guilty. 

THL CLERK: On Count Three, how do you find 
th. defendant Dobranski? suilty or not guilty? 


THL FOREMAN: Guilty, 
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i} CLERK: On Count Tour, how do you find the 
defendant John Dobranski? Guilty or not guilty? 


THE FOREMAN: Guilty. 
THLE COURT? POEL the. jury. 
THE CLERK; Nembers of the jury, listen to 
your verdict as it stands recorded, 
(Each juror, upon being asked “Is thiat 
your verdict?", responded in the affirmative,) 


THE CLERK: Jury polled, your lionor, 


THE COURT: Do you wish anything else, gentlemen?! 


I assume you want to make motions at sometime, But we 
don't need the jury here for that, 

Mr. Clerk, would you escort the jury fron the 
room, 

Ladies and gentlemen, would you wait for me a 
moment or two in the jury room? 

(The jury left the courtroom, ) 

THE COURT; Do you want to make your motions 
now? 

MR. BOYAN: The only thin, I want to do now is 
apply for a continuation of bail, 


THE COURT: Do you object? 


MR. LEVINE: No, 


THE COURT: Bail for both defendants will be 
xk*t 
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STANLEY L PORTNOW. MD. P¥ 
823 PARK AVENUE E X H | B | i 
NEW YORK. N Y 10021 U. + 1). 9+ Court 
BUTTERF iE: @.1877 
6 > fay. 
December 13, 1975 i= 
io\. Kevia T. Duffy Dec ‘8, 975 
Um.ted States District Court RE; YEA V._ DWT} i Br AL Zs Cy 3 (xTD) 


bOuthern District ef New Yor* 
Fo.ay Square, New York “ity 10007 


CC. Milton Diemomd, Esq. 
Alan Levine, Asst. J, 3. Attorne, 


Deer Judge Duffy: 


Per your recent request; To untertook « psyetiiatr'c evaluation ef John J. 
Dwyer, Jr. in order to determine his c: Luinal responsibilit - eas outlined in eras4 
jury indictment 73 Cr lj. 


SIURCES OF IRFORMATION: 

1. Letter from Milton Bissoad to Rebert Gold @ated 9/4/75. 

@. Letter from Milton Diamond to Robert Gold deted 10/80/T'.. 

}. Psyeho&egical report on Joka Dwyer by Mary O'Connell, & .D. amd James J. 
O'Conmell, M.D.--4/11 and 9/15/75. 

4. Imdietment 75 Cr 311, United States District Court, Soutaern Distriet of Rew Yors. 

5. Report of medical examination frou U. 9 Air Force Hospital, Forbes air feree 
Base, iopeka, Kansas, 1/4/30, re: Jo Beyer, Jr., «MFl12)64611. 

9. Memo frou Walter's Pharmaey, Edison, ov Jersey. 

7. Psychiatric examinatien of John J. Dwyer, Jr., 12,;12//>. 

8. Conversation with John Dwyer, father of defendent, 12/12 ‘75. 
Copsultetion with Alan Levine, Asst. U. 8. Attorney, 12/13/75. 


HiGIORY: The defendant was been in Perth Amboy, Mew Jersey om 9/3/37 to @ femily 
of irish-German-Catholic extraction. His peremts are alive und well aed proseutly 
retired. He has one brother, age 28, who ies a Captain in th: U. 3. Marine Cerpe. 
Trexre is mo femily history of mental illness. Tae defemdant at birts had « py devic 
Sterosis which was surgically eorrected. He attended the Clira Barten grede seheo)] 
in EBGisen, New Jersey from grades one through mize and Perth Amboy High Sebool frea 
grese 10 through 12, graduating in 1/55. ‘ie describes hinse.f as a good student 
who tried to compete in athleties But was not strong or coordinated enough. He 
Claims that hie parents were very strict and that he had a poer relatiomahip with 
ais >rother. He held part time Jebs from the age ef eleven and hed some male 
frienie. Fellowing graduation froe hign uchool, he joimed the U. Ss. Air Farce ani 
was otationed et Samson Air Foree Base, Geneva, Bew York; Parts Air Feres base, 
Pleasanton, California; BieLsom Air Fore Base, Poirbanks, Alaska; and Pegbes Air 
Force Base, Topeka, Kanses, from where he vas Gisoharged. He achieved the rank ef 
33. The record: show that be was under the Care of an Air Foree peyehiatrist fren 
January through March, 195), amd eo medica] exemimation on 1/4/00, pricr te 
discharge, soted as anxiety reaction; chronic, asd@erete, not incapeettating. 
Feollewing his discharge, he stayed in Kansas for two or three mouths and then 
returned home in AMiyguat, 1900, where he vorked fer « siert tise as a censtruction 
laborer. In January, 1961, he began his prosent Jot as « sewi-machinist. 

Phe defendant is heterosenelly orianted and denies any bistory of veperea) 
Gisease. ‘Ye claimnm that he sometimes urluk alcoMe) to excess ant at other tine 
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Exhibit - Letter Dated December 13, 1975 from Stanley L. 
Portnow, M.D. to Hon, Kevin T. Duffy 


abs;ains. He denies any use of drugs. ‘ie bas never marrie end livwe with hie 
parest:. He hae « history of rheumatoid arthritis, hiatal ueraia, and a éucdemnl 
uleor. uring the period of about 16-7), the was urier tie care of Br. 

Pau! Seafir, a peychiatrist in New Jerse, ‘now deceased). lie claims that bs was 
ref wred to him by his family doctor and ihat he received tranquilisers. He 

ste en th-* te Felt very self-soncious ani uncomfortable with peaple due to his 
nys:agm. acd facial assymetry ani that on: was a loner. His visite to tae 
psy:hiatrist became sporedic when he (clt that he hed aothing more to sey and he 
discontinued treateent shortly before the doctor died. Foliowing the aliged 

inc ident, the patient was examined by the Doctors O'Connell, vho cencluded thet 
he amd @ schisoid personality with obsessive end compulsive feetures. Tbe patient 
Cla.ms that at the present time he is in once weekly therapy with psychologist 
Ken Pargam@nt at tise Metuchen Count, Mental Health Center a receives no medication. 
He ‘a8 no previous arrest or criminal recor. 

Mr. Duyer reports toast at about age ive be began colleeting game. He alleges 
to wave collected 300 to 500 guns, but that the most he hee hei at ome time was 
abo t+ 230. He has alse had various quantities of sermumition and mest ef the gme 
Wer? Casiule o. beang Ciiet. He dus aiwa,c been very eurtons aoeut puns and 
conidais Ihim@el? co be gi:te kmowledgeaulea. de claicw tha’ be has never threatened 
Or -armad anyone with @ gun. At one tinw, ue lad «a (ederal dealer's license, but. 
tivned 1. in because he was oot @ bona ‘.ue dealer, just a collector. fe does 
not. be «Jleges, Gave pecullar oative o: ubnorual rescinations with gune outeide 
of *he natural curioalty ami interest ur a hobb; let. 

With reference to the ins cant charyeo, Mr. Dwyer says that 4 men by the 
name of mith whom he hed met sows 81x or seven weeks prior te the incident at 
@ gm show in Ohio knew that be had some machine guns. “After the gun shov, 

IT never thougt I'd run into hia egein until he called me and tried tc arrance 
a éale. Ge'th «new 1 bad mechim puns aad began calling re and asking if I 

had any uo eall. if said I wasn't interested because I didn't want to sell to 
the wrong people--criu nals mai zsadical types. Jmith was also a collecter and 
Sai be bad friends who wanted machine quns. I repeatedly «sked him if be 

knev these joople and ne seid that the, vere collectors ale... Ye convinced me 
thas his friends were 'safe'. Besicaliy, Saith asked me to do hin «a favor and 

I have always been a sort touch. It turved out, however, tiet of his two 
frizcads, one wos a government agent end une was a cpoverpren informer. IT was 
convinced that no harm could come from selling the une wie strted a price cf 
$25) for a .oselan Seileachine gun and {55° for a German %-¥ gin. J wis penre 
that gelling guns was against the law. (Why did you do it |} I felt that th 
lev wes basically to keep guns away from criminale and I wasn't a criming),” 

Mr. Dwyer went on to stete thal the jaw basically is unfair beenme you coulda 
buy macnive yuu in cowe stitutes ani noi in others. de eqliinet that handling 
and trading Gum wore secon! nature to lm. “I was suppose to oo to Srith's 
apartaen. und i ugxed my Criemd Dobranshi to take m to Smith's rlece. To min 
it core iterce lig to Dovranski, who me aleo a gun cellec’ar, I told him +hat 
Smita iad a fim: gus collection. We wen t> .mith's place at 15) Oak Ylew rive, 
Peekscill, on otra, Jepteber 1, 1/74. I remmaber [ hod been to a wedding 
the nignt bevore anid hed « hamgover. Oobranski ax! I were there with Smith and 
bis wifo and lata the .'reasury agent and the informer arrived. “here two were 
supposedly lon; cigs frieuds of omith, IJ trusted Smith. (“heat would jou have 
done if you had Nnow: Uhat Gedth was es i. ‘ormer and that Meith and the agent 
were lying ) 1 would have eaid that tu: ‘une were net for nale and nade Bon 
excuse to got out of it. (Way ) If ft has 1,/00 machine puns, ne hare would 
com roa then. 1 wave always been wor, caarful and careful that thay not cat 
inty the wronm;, iemig., iat ae why To k&epo demanding from smith whether these guy 
were O.f.. Jmito ard 1] went to Booruni.i's car and got the gine, IT said, ‘whet 
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Exhibit - Letter Dated December 13, 1975 From Stanley L. 
Portnow, M.D. to Hon, Kevin T. Duffy 


sl oulé I say about the price ' and Smith said, "Don't say anything, let ue 
mamle that.'  feagent) looked the guns over and Smith whi: pered in his eer and 
K broded me 9350.00. I remeuber sayine i> smith, ‘Wh, did :ou charge sv much?’, 
Suiih seid, ‘They ecreved w once and { a petting even." | guve Smtih 2250 end 
wept 4 cv for myoelfy there was no ploi to divide up he morey in apy way. 
Dolby anski got nothing but an ioecrea@s ciuiduc om the way bow. 

‘um Uctober »th, Litt, 1 went te ustili's apartment wit? Dotranski egain frr 
@.wiuer gale o. pletols am <elly ami Vostabily were ‘here. We ‘ad cne drink 
wixl Looe Luis flying squad came flying -iuvugn the door ami amrsted us. I was 
@. tue pedesad llouse of Deveatlon for um lays and then rel asd on {5,000 bail 
vi by own recognizance. 

ie Wéyes Claims inet ic wes to. ening voices ur reciin ill or in any way 
fuuetioning abnorually on Veptemper i, 1 ' 4, or Octoher §, 1 A. 


&uXCuJAURIC SlAlUs: Fhe patient is a cooperative, neatly dressed waa with « asticoable 
nystagmus. Je looks Jepressefi anf concernsd. We is oricnt+i to tim, nileace and 
perfoo. @ Mowe tha. tae date ig L/L, (>, that he iu atc. office at 2; Park 
AveLuw, wiki sual wis fuli name ia Joan James Wwyer, Jr.. His affect is 

Usseudy olunted and sometimes imappropriate vo his thought centest, His speech 
twnds Lo us extremely circumstantial. ‘ce denies hearing volees (hallucinations). 
No v@susious were elicived. dis intvellifence in comsensurate with vhe level of 

his edugetion and wis fund o}’ imformation on guns and firearms seems endless ani 
must, surely c eousidered to be superiur. He ie able io emcge in simle arifimetic 
tusks. iie knows that the sum of 1) plus Ll is 20 and the product of 10 times 10 

is 100. de can compute that if he paid 22.00 for $1.:+) wort. of groeeries chat 

he would reveive 1l/ in change. de is able to list tie Fresidence of tas U. J, 

in peeper reverese sequence from ford tirough Kemmed;. 18 julgqmen is good, When 
asked woat be would do if be found a utayed, addressee! envelone on ~he street, be 
replied, ‘Put it in tie emtibox."” If > wore the vires in « crowded thestre to 
oocise a rire, te would notify the »sanagemen: and tr, to prevent panic.” ile 

cun concentrate well aad subtracts serial sevens without error. ‘dis memory ror 
recent and remote events is intact. The most significant aspect of the peychiatric 
ex~..nation concerns this man's pergorility structure. ile i+ a loner, guite 
“itrdrewm, alaost friemiloes exept (ur iiu therapiai.. ‘is characteristic lefense 
mectaniams of withdravel and isclativu. i ppleventel ulch coroulsive prveceunal ions 
enn, under strees, give rise to depression. Mr. Diar does at suffer vron a 
diagmoseble mental disease or disorder. He has «a pexseomali.y structure ber. 
Geerribed a@ achisoi4 wich obsessive coupulsive features. 


CONCLUSIONS AMD HRCOMMENDA!' LONG; 

1. Tt is a ormfeesional opinion, based on the above, what “Ww. Jona J. Dwocr, gr. 

on September 1, LIT 414 not possess a mento’. iisease or defect wileb deprived bin 

of substantial eapacity to appreciate the nature aml comseqvences of Lis coniuct or 
to conform his dahavior to the requireme tu cf law. 

2. It in further my professional opinion thet Mr. Jouu J. owyer, Jr. ow October 5, 
17H 444 not possesa any aentel disease (i dereet which deprived him of substestial 
capacity to appreciate the nature ami consequences of his conduct or to conform hits 
behavior to the requirements of lav. 


Very truly yours, 


BcST COPY AVAILABLE 


Stanley Le Portnov, M.D, P.AP.A. 
Biplowate, American of Feyahinirv, wid Neurelogy 
PB ychiatric Coneulcant, American Bar (gic. Cormitice om Irychiatry & tue Lav 


SLP :d.) 
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REPORT OF JOHN DWYER BY DOCTOR JAMES J. O'CONNELL 
DATED DECEMBER 20, 1975 


JOHN DWYER 
5903 PAKK AVENUE 


EDISON, N.J. 


James J. O'Connell, M.D, 
1225 Livingston Avenue 
North Briurawick, N.J. 


Report of John Dwyer by Doctor James J. O'Connell 
Dated December 20, 1975 


NAME: John Dwyer 

ADDKESS: 2963 Park Ave., Edison, N.J. 
AGE: 38 

DATE OF AKREST: October 5, 1974 


DATE OF } EPORT: Decenibe: 2, 1975 


On September 4, .975, :equested to make extensive psych latric and 
psy nological examinstion, testings and evaluation uf patient Joha Dwyer to 
determine whether be was then suffering from wental abnormality pre -enmting 


him from leading iife normally expected uf inan nis uwn age; and if so, whether 


such mental illness was treatable with some possibility of remission ur correction, 


Thereafter this office submitted a written .eport un patient John Dwyer, advising 
that There is evidence of ebaormal einotional illness tn bis cakeup"; tnat There 
is every probabilify that he will improve if treated"; and tnat the trauma of his 
arrest and present ordeal would sct as a deterrent in the iutuie. 
First evaluation nade for purposes uf treatment was based upon proloaged 

and extensive interviews and from standard peychiatric, neurological and 
pey chological testing of the patient, with the assistance of Mary O'Connell, Ed., D.; 
as well as consideration of charyes against tne patient, and review .f ols January 4, 
1960 United States Air Foice Clinical i.ecord, noting "Between Decemver 1.957 and 

une i858 he drank @ , reat deal to escape nis woiries and depression’; and that 


‘he was under the care uf Air Force psychiatrist vetween January end March 1959", 
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Hoveve:, uaable to consider Ai: Foice psychiatric :epoite; or .vcords of 

D.. Stuart (a peychiatrist who treated patient Dwye: afte: leavin, Air Force) 

sim e same elthe: un@vailable or no lon, ,e: in existence. ut suppo:tive svideace 
that patient Dwyer did under,o psychiatric therapy and tieatment By D:. Stuart io 
i¥6é” is found in list ofpapchogenic dru,s pi escrived oy Dr. Stuart fo: patient, such 
as tiorazine, this factor also vein, considered tm maxing evaluation. 

Have .eadered initial ps. ychothe:apy to patient Dwyer; who is also 
Out: patient of iiutyers Mental Health Cente: in Metuchen; and appears to o¢ :,@king 
eeti:factory pro,rese and adjustuients in abeting o: et least dealing realistically 
witi, Weeply inbeddedpsychasthenia, a psychosis characterized in patient Dwye: 
by #li-consuming obsession with trophies of war end overwieloicy compulsion 
to collect and trade in war ..emworebilia, this coadition existin, since boyhood and 
worsening ove: the years, until arrest in Octover, 1v74, at which time opsessive- 
cou pulsion peyciiceis of patient Uw,e: Jouwinated entire life and . uled ois conduct 
@,ainst nis conscious will. 

Have now veeu asxed to . ende: opinion and .epo:t dealin, with legal 
question as to whether there was a cassal connection vetweea tue . ental abear- 
mality of patient Dwye: as diagnosed aud the alleyed unlaw{iul acts charged against 
him; aod also with the legal question of whethe:, as a :esult of nis mental disease 
or defect, patient Dw, e: lacued substantial capacity on Semember |, 1¥74, and on 
Octobe: -, 1974, either to appreciate the criminality of nis conduct or to coaform 


his comiuct to tae : equirenents of law. 
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In arriving at opinions, .ave considered act only all the far’>.s 1 elated 
abo se, vut aleo tne iecent court testimony taken under onth from various 
wit:eses @u.cn, whom were family ine:..be:8 andthe third rade school teacher 
of patient Dwyer. A part of this testimony is as follows: l.uat patie ¢, sie 
ear y childhoed, uas always veen aod still is passive, sny, .eclusive, introve:ted, 
@ lcner, and lacks 2:,ression; that, at ine a_e of 4, Lis (athe: sent him soe 


@uupty ov calibe: shells, patient :espondin, vy postca:d, “Thanks for the vullote 


Dad, can you please send we the .acnine .un"; that ne nas neve: warried, asver 


voted, hea no political veliefs, nas nig 1.1. out low payin, joo as ucninist, 

and little, if any, social life; tnat, unlixe nis younzer Lrotie: Lobert, he was never 
infechievous as &@ vey, and io fact, .as neve: vefore veen in any trouole oF . up. afoul 
of the law; that oie father, a naval vete:an of Pacific Wai, .as .ade payaical courage 
the _uiding standard of his own life, and once peadly veat patient as small voy because 
patisat would not ‘ight back when vesten ~y an even ainalle: coy; that patient, when 
in third _rade, vecamwe opsessed wits: souvenir Luge: pistol brou,ht to class by 
teacher, p:etendin, « to ve his own to exclusion of othe: classmetes; hat, & year or 
go vefore ais arrest in iv74, patient sent third .rade teacher letter anying words 

to effect thas Lu,er incident was probably ai,znest point of nis acede.ic career; 

thet proud family .. ilitary neritea,e oes .ack to War of 1J18, with ancestry 

also in all American wars since tien; wat .ncle was ermy colonel in Aetatic 
theatre, World War Ll, cousin a War: ant Officer in helicopter ve@di-vac unit in 
Vietnam wa:, sertously wounded and vecorated; that 29 ,ear old vrother is deco: sted 
Marine Captain, pilet of Phanton jet; that patient nas collected huge asec: tment 

of war paraphernalia in vasement uf im..tly me, inoluding inai,ata, medals, 
uniforms, cwords, nelmets, ode) planes, pictures, vooks, bov-nailed voots, 


camouflaze, etc., of World War Ll, and who is virtual expert on World War 
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that :.e has veen prevecupied almost all nis life with artifacts of world War U, 
dealiay and trading act fo: profit vut only to increase or iinprove Lis collection; 
that .e spends all nis . .oney on his collection, on ifts for nis family, or on 
stray cate woich ne vLefriends, feeds and enekers; that he wi ote letters to & 
man 1 thou,ht o@ could trust, one Bteve Smith, using obscenities con.in0D to 
soldia:s, expressin, fear of vein, apprehended for violatin, gan laws, ut 
neve theless continuin, to veal and ti ade in them; thet ue talked of buying a 
tank 0: . idget suv, if ne nad the .oney; tuat ne .ept a Japanese skull in ois 
base.vent, lined tavles with nelmets ou plastic neads; and even rrade .is own 
soldie: ...anequins which ne Uressed in niffiise; that ve nad pneumonia soe 
ten tihies, at tines with .U4 -iUo te: peratu:es; that, eside from his low 
payin, .ob as a. .achinist pursued by iin. onyto furthe: bis .aowledyge .f the 
workin, of weaponry, ois wnole life was .evoted aliiost entirely to nis 
collection which ne will not periit oie fatne: to touch o: nandle; aud that 
aside frou: oie . 1/2 jeare of .ilite:y service, be nas elways lived with nis 
pareats; that ne is extre:.ely self-conscious about uis appearance, has ve.y low 
self-estee::, and ecently told nis tuird rade school teacie: tuat the . sason 
that .e was not jaarried was vecause ‘Nobody wants me. ? 


iased pou all tuese factors, aid ay .nowled,e and understanding of 


the patiert ained tiou. interviews, tests and treatinemt, it .# ..y opinion that 


on Septen..er 1, 1074, and Octove. , 1.74, tne accused patient, John Dw,@:, 
was in truth sufferin, frou. a ental visease or cefect which deprived him 


of substantial capacit, to onform is . onduct to the sequisewernt a of law; 
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anc if is ..y turthe: opinion tat tie .iii.inal acts Coa: o@d 4,@lnst Liu. on 
Septeiwver 1, 1y74, aad on Uctove: ., livid, were the dis ect @: oducts of uls 
metal Uisease o: . ental vefect Jia, nosed as peychasthenia, u: an all- 
consuinin, obsession and overwnel..in —o...pulsiou in patient Lwyei to ueal 
and trade in weapon: , and uther tropiies of wa:lare tat Go.sinated ais life 
and  uled nis vehavio: and conduct a aiust vis con@ious will and v-e: which 
he «ad no cont: ol, 

It is to we noted that the “asno:...al e..otional illness" . efe:ied to in 
fives .epo:t ie peycoastnenia, as vesc:ived avove; tiat we ier.. disease" 
which can ve .sed alternately wit tue: terius such as disurde., ilinese, 
etc cas Leen used in tuis :epo:t to esc: ive @ Conditiva capavie of i...previn, 

o: veterioratin, ; and that the tei... ‘Vefect’", wnicn cao also ve used alte: nately 
with such te: ius as disorde:, apnoi:.alit,, vu: u@ficiency, as .een wed in this 
teport to Jescrive @ condition uct considered capavle of eitner luuproving or 
deteitoratin,, aod wuich ..ay ve eitne: Jou. enital or tue .eeult of injury or 

the .esidual effect si a physical o: a ental disease. Tiere is tae edical 

pi obmbility tauat tue defect in quedtion @y vave .esulted fi ow the uigh temperatuies 


caused wy pneu...onia, as eferred to iu ilist :@poit, 


Jaiiea J. O'Connell, M.D, 


BcST COPY AVAILABLE 


Judge Duffy 
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TRANSCRIPT OF PROCEEDINGS DATED DECEMBER 23, 1975 
UNITED STATES OF AMERICA 
vs. 
JOHN J. DWYER and 


JOHN S. DOBRANSKI, 


December 23, 1975 


(In open court - jury not present.) 

THE COURT: Mr. Diamond, I understand you 
have some motions? 

MR. DIAMOND: Yes, your Honor. 

Your Honor, I would like to make at this time 
a motion for a mistrial based upon two aspects of the 
case: 

I regard each of these aspects as equali, 
prejudicial and virtually devastating to our case. 


First, your Honor, is yesterday in Mr. 


Boyan's summation as I recall, your Honor, Mr. Boyan nade 


reference to the letters "BSJ," and he questioned whether 
Or not BSJ stood for the name of his client, since only 
one of the letters there could possibly pertain to his 
name, namely, "J", which is John. 

Mr. Boyan went on to say, your Hono-, that 
he was at a tremendous disadvantage, his client was at a 
tremendous disadvantage, and I am only interpolating, I am 


not trying to give his exact words, but this was my 
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impression, and that the reason that his client was preju- 
diced or was put at a disadvantaye, was put in jeopardy, 
was because this was in the form of a letter and that he 
couldn't cross examine a letter. 
And then your Honor may recall that he 
started to ask rhetorical questions to the letter. 
Your Honor, in doing that s I recall, 
although I did not write these notes he said that 
the reason he couldn't get any answer the letter is 
because Mr. Dwyer, my client, did not the stand and 
Submit himself to cross examination by Mr. Boyan so that 
he could establish definitely that th:s was not his sical 
"BSJ" was not his client. 
Your Honor, the government's position is that | 


Dwyer, as I see it, is the main culprit here, he owns 


the guns, he made the arrangements to go up to Peekskill, 


and that although Mr. Dobranski was not involved in that 
transactien, that Mr. Dobranski was advised by Mr. Dwyer 


of the purpose and that he knowingly and willingly wen 


along and therefore was involved in the conspiracy in this | 


transaction. 


Your Honor, it would seem to me that looking 
at the case that way, the jury could believe that Mr. 
yoranski was an nocent bystander, so to Speak, or at 


least the lesser inv>olved inthis matter, and that because 
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Mr. Dwyer refused to take the stand, therefore getting him | 
involved in this situation, he now refuses to take the 
Stand and refuses to explain who "BSJ" was. 

Your Honor, it seems to me that the jury 
considering that, or possibly drawing those inferences, 
sould believe that Mr. Dwyer was in effect doing serious 
harm to Mr. Dohbransxki and that he, after getting him 
involved in it, now refusing to get him out of it, should 
be punished for not coming clean. 

| 

Your Honor is more aware than I am of the 
law on this subject, that the prosecution cannot comment on 


the failure of a defendant to take the stand -- the refusal! 


of a defendant to take the stand -- because of the obvirc 


Attorney did not make any mention of that. 


prejudice that would cause, and of course the United Statem 


But, your Honor, we say that we are equally 
prejudiced by the fact that counsel for co-defendant made 
this very harmful remark, which shocked me to the point 
that I couldn't even get my thoughts together at the end 
to make a proper motion. 

I would ask for that reason, also, that a 
mistrial be granted. 

The second reason, your Honor, is on the 


question of refusal to permit br. O'Connell, the treating 
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physician of Mr. Dwyer, to testify in this matter on 
the issue of insanity. 

THE COURT: How many times did he see him? 

MR. DIAMOND: He saw him four times. I think 
that's what the testimony was 

THE COURT: The las’ me was in late 
September. 

MR. L 1OND: Your Honor, as I recall, he saw 
him, his report says, two times, but as I recall his 
testimony -- he either told me or testifiec -- he saw him 
more than that. 

Mr. Dwyer told me he saw him four times and 
it was Dr. O'Connell who recommended that he go to the 
Rutgers Medical Center or in Metuchen for treatment, and 
that's overseeing the treatment of Mr. Dwyer who is his 
patient. 

Your Honor knows the background. 

THE COURT: There was no mention of overseeing 
any treatment. 

MR. DIAMOND: I'm telling you that Mr. 


tells me this and Dr. O'Connell tells me this. I don't 


know whether Dr. O'Connell -- I have the transcript here, bbe 


I haven't had the opportunity of reading it yet. 


Your Honor, our defense, virtually the only 
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2 defense we have, is insanity a ne time cf these acts, 
= 3 | and at page 545 there is a reference to the mental state, | 
wm 4 the mental disease or defect, or abnormality, or whatever | 
5 st is. | 
6 It says "psychoneurosis," which is not what 
7 Dr. O'Connell said. He said in his report psychasthenia, 
8 | but apparently the reporter took down psychoneurosis, and he 
9 described that as an all consuming obcession and over- | 
10 whelming compulsion for trophies of war. | 
‘ n | Your Honor, the first report that he made 
12 talked about the fact that Mr. Dwyer said "There is evidence 
| 13 of abnormal emotional illness in his make up," and I take | 
Ae 4 || it that what Dr. O'Conn.1l was attempting to do was 
5 | describe a specific illness now. 
16 Your Honor knows the background of why -- 
7 | the difficulties I am having getting Dr. O'Connell | i 
18 here, and although I might say to your Honor that | 
19 | throughout the time that we first were given notice of -- | 
2 | prior to this 1 believe the first notice was December 8th 
21 when we were supposed to start, I had advised Dr. O'Connell 
22 | that we were actually going to trial now, that we were 
‘oe 
2B | not permitted to go through the plea bargaining that was 
24 | criginally offrred and that we were going to trial and I 


25 asked him to be ready around Tuesday and Wednesday, and | 
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2 that's when he cancelled his aprointments and when all the | 

a 3 difficulties arose. | 
wo 4 From the very beginning, your Honor, he 


wn 


was the only psychiatrist I had in mind since he was the 


| 
| 
6 treating physician, and I might also say the only reason | 
7 I got Dr. London was because of the competency matter we | 
8 mentioned yesterday and your Honor brought that to my | 

| 


attention that he should be examined to determine a catalan 


10 befor:: trial. 


1} ee Your Honor appeared to be willing to permit | 
wm Dr. O'Connell to testify until the voir dire was taken, | 
13 and at that point -- I believe the voir dire was for the | 
14 purpose of establishing whether or not he was actually 


going to testify to competency at the time of the act, 


insanity at the time of the t, but it went further into 


17 the arca of credibility, which ! believe, I suppose I should 


18 have objectec at that point but I didn't because I had no 


concern about anything that was going to be said. But 


apparently the United States Attorney did, and went on to 


attack Dr. O'Connell's credibility, and I guess by exten- 


sion, my credibility, suggesting something that perhaps 


led the Court to belive that the testimony of Dr. O'Connell 


did not merit credibility. 


I am only surmisinyg that because I don't know, 


th 


w 


10 


11 


25 
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because when I asked the Court yesterday to set forth its 
reasons why the Court said it would not permit Dr. O'Conne 


and said it was obvious but I tell your Honor at this poin 


I have no idea what your Honor means by "obvious." 


It seems to me, your Honor, that credibility 


is a subject matter for the jury to determine, whether 


Or not the testimony of Dr. O'Connell had any yalue, 
whether he should be believed, and thit by excluding 


testimony our case received a devastating blow. 


THE COURT: If you want to know what my views 


are on Dr. O'Connell's credibility, that is not what 
based it on, but Dr. O'Connell's credibility is just 
about zero. 

MR. DIAMOND: Pardon me, sir? 

THE COURT: Read it back, please. 

(Record read.) 

MR. DIAMOND: I have no idea of why your 


Honor would say that, and I guess just a feeling your 


Honor might have, but I would appreciate it if your Honor 


THE COURT: The basis for the belief? 
MR. DIAMOND: Yes, sift. 


THE Cour: I get paid in non-jury cases 


determine credibility. tf watched that man testify, 


his 


I 


would set forth on the record the basis for that belief. 


to 


| 
| 
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I listened to him, and I was shocked that a medical doctor 
could get to the point where he would do what Dr. O'Connell 
did. 

MR. DIAMOND: Your Honor, I didn't have the 
opportunity -- I'm sorry. 

THE COURT: The report which he submitted, 
the second one, the one yesterday, is not much better than 
his testimony. 


Bat you're asking about credibility, and I 
MR. DIAMOND: I appreciate your candor, your 


The only problem I have , your Honor, is that 
the reason I obtained Dr. O'Connell in the first place, is 
that like many Middlesex County, New Jersey attorneys have 
retained Dr. O'Connell as a forensic psychiatrist, he is 
the only one in Middlesex County who is still alive. 

I'm sorry I didn't put in his qualifications. 
He has had forty years' experience. He has headed the 
New Jersey State Hospital, his whole life has been devoted 
to the study of abnormal psychology and psychiatry, and he 
is well respected in our New Jersey courts. 


I know, I have never heard any attach 


on his credibility except here today. | 


THE COURT: Well, that's why I didn't want to 
put that in the record. You wanted it in, and it is in. 

MR. DIAMOND: I appreciate your Honor having 
been extremely candid throughout the proceedings, and I 
appreciate that very much. 

Nevertheless, your Honor, perhaps just as a 
Judge and an attorney talking to each other, with my 
knowledge of the law, which is certainly far less than 


your Honor's, I would respectfully and most humbly submit 


to your Honor that that question of Dr. O'Connell's testi- | 


mony as to credibility, should have been judged, ought to 


have been judged by the jury. 

So far as I know -- 

THE COURT: But that is not why I excluded it 
If it was just a question of his credibility, I assure you 
that the government could have done a number on him, 

MR. DIAMOND: Is there another reason why? 

THE COURT: Sure. There are lots of other 
reasons. 

MR. DIAMOND: Would your Honor be kind enough 


to submit them on the record? 


THE COURT: No. I am running a courtroom, 


not a classroom. 


i 


MR. DLAMOND: I take it they are legal ruasong? 


THE COURT: Yes. 


The motions for a mistrial are denied. 


Bring in the jury. 
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THOMAS J. CAHILL, ESQ., 
Attorney for the Government 
BANCROFT LITTLEFIELD, ESQ., 


Assistant United States Attorne, 


MILTON DIAMOND, ESQ., 
Attorney for Defendant Dwyer 


THE COURT: Mr. Diamond, do you 
be heard on behalf of Defendant Dwyer? 

MR. DIAMOND: Just briefly. 

Your tlonor has heard through some two weeks 
of trial more about Mr. Dwyer's life than I could possibly 
express at the time of his sentencing today and I 


it your Honor 1S perceptive and that 
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what is is not controlling and your Honor will make his 


own judgment about Mr. Dwyer based upon what he heard 


testified to under oath by his family and other witnesses 
and psychiatrists. 

I would say to your Honor some personal 
remarks, that this has been a particularly trying matter 
not only for Mr. Dwyer, whose faith is in your Honor's 
hands today, but for me personally since I have known 
his family for many years. 

I know also that this is a particularly 
trying thing for the Court as well because I suppose there 
is nothing more difficult and unpalatable to a Court than 
to impose sentence on a fellow human being. 

Your Honor, I recognize also that perhaps 
by my personal knowledge of the family I may not have done 
the best job I could have done if I had been perhaps more 
objective. I do believe and have always believed, that 
Mr. Dwyer has this compulsive obsessive illness that has 
made him a collector of war artifacts, war trophies all 
his life, and that he could no more, at least until now, 
have changed himself or ridden himself of that habit than 
could an alcoholic rid himself of the habit of drinking 
alcohol or a compulsive druq addict rid himself of that 


habit as well. 


I also, your Honor, feel that if I had not 
known Mr. Dwyer personally I could have presented this 
through psychiatric testimony in a more able fashion and 
convincing fashion so the jury could have better under- 
stood what we were attempting to show. 

Be that as it may, the jury has found him 
guilty on most serious charges and I recognize as Mr. 
Boyan did that these are most serious offenses. 


I would also point out your Honor, as Mr. 


Boyan did, that Mr. Dwyer who has this ceompuslion, did 


sO not out of any attempt for private gnin. He has led 

a totally exemplary life. He has never ever been involved 
in any trouble whatsoever from the time he was born up 
until this recent incident. 

Indeed, your Honor has shown us the courtesy 
of reviewing the pre-sentence reports. The pre-sentence 
reports indicate that he was an average student but of 
good attendance and that he tried his best to overcome 
his particular type of personality defects that led him 
into this very arcane area which apparently qave him some 
happiness and comfort in life. He has never married, he 
has no outside interest and this was his who.e life, his 
whole obsessior 


I think the trauma of the arrest, the trauma 
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of the Court trial and perhaps the psychiatric advice he 
has been getting and continuing to get, will be factors 
in preventing him ever again from involving himself with 
weaponry. 

I would also like to point out to your Honor 


that there was some testimcny in the cr:e where Mr. Dwyer 


appeared concerned that any of these weapons should fall 


into the hands of people who may use them. 

I think your Honor, all in all, that if Mr. 
Dwyer is granted an opportunity to go back to his job and 
to his life, think he will never ever engage in this 
type of activity again. All the reports I have seen 
indicate that he will undoubtedly not go back into that 
area, 

I do believe that justice in this particular 
instance should be tempered with mercy and I would ask 
your Honor in exercising this tremendous power your Honor 
has rightfully given to him in situations such as this, 
to exercise it in this situation with the utmost 
compassion and understanding. 

THE COURT: Mr. Dwyer, do you have anything 
to say for yourself? 

THE DEFENDANT: No, sir. 


Tiik COURT: I am half tempted to qive you the 
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maximum sentence and send you away to be studied. I 
was pretty unconvinced by the psychiatric testimony at 
trial. One psychiatrist came up with a report of an 
illness which is not recognized in the psychiatric 
profession. The other fellow has never been Board- 
certified. 

But I see you are seeking psychiatric help. 
It may well be that the psychiatrist, particularly in 


view of the testimony of your father, may recc.send that 


you move out. If he does, I want you to do it within 


two weeks. 


Imposition of sentence will be suspended. 
Defendant will be placed on probation for a period of 
five years. A special condition of probation be that he 
continue to seek and accept psychiatric help. 

You are getting a break which you may not be 


entitled to. If you ever show up in this courtroom again 


you will really be in trouble. 


Mr. Dobranski, you and Mr. Dwyer both have 


the right to appeal the conviction fro the jury and then 
from the judgment of conviction which will be entered 
today. If you do nct have sufficient funds to do this 

on a private basis, the clerk will file a notice of appeal 


for both of you. 
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